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PREFACE

Celebratory treatment has been the hallmark of America’s heritage of
rights. Even historians have been caught in the celebration of the found-
ing with hagiography masquerading as history, although dissenting voices
have accompanied that dominant chord. This dissenting tradition focused
on class conflict and economic inequality. More recently, racism and eth-
nic cleansing have been added to the indictment.! For these historians,
the beneficiaries of the Revolutionary War were white Europeans of high
and moderate incomes; left out were slaves, Indians, indentured servants,
women, poor whites, and Loyalists (their property confiscated, they were
terrorized, killed, and driven out).

n 2019, the New York Times Magazine’s “1619 Project” asserted that protecting
the institution of slavery was a central motivation for declaring independence and fight-
ing the Revolutionary War, making the ideals proclaimed in the Declaration of Inde-
pendence a smoke screen for perpetuating racial inequality. Nikole Hannah-Jones, “Our
Democracy’s Founding Ideals Were False When They Were Written. Black Americans
Have Fought to Make Them True,” New York Times Magazine, August 14, 2019,
Online at: https://www.nytimes.com/interactive /2019 /08 /14 /magazine /black-history-
american-democracy.html.
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Our “foundation myth” explains, in part, the “take no prisoners” char-
acter of the more radical “race, class, and gender” historians.?> Such cri-
tiques, however informative and cogent, judge past events from a con-
temporary understanding of the political community: one that is inclu-
sive, diverse, and tolerant of a wide variety of lifestyles. It is this under-
standing that informs the work and the judgments of the neo-Progressive
historians. Combining a contemporary understanding of rights with a
contemporary understanding of a political community seals the deal. A
less “presentist” perspective would have us ask a different set of ques-
tions: What were the founders attempting to accomplish? What was their
understanding of the community in which these rights would function?
What were the constraints or obstacles they faced? In addition to the pre-
sentism, there is the perfectionist assumption that the failure to conform
reality to the rhetoric of the declarations of rights, tout suite, demonstrates
hypocrisy and duplicity. What such perfectionism fails to understand, as
Michal Jan Rozbicki points out, is that:

liberty exists in society at the factual and the symbolic levels simultaneously,
and that the two are neither separate nor mutually exclusive.... symbolic
manifestations of freedom as a rule preceded the factual ones—until the
culture changed sufficiently to make turning them into practice and law
imaginable.?

It is not the rhetoric of the declarations of rights; it is the uses to
which that rhetoric is put that defines their real meaning. Noting the dis-
tortion introduced into the meaning of liberty by importing an anachro-
nistic understanding, Rozbicki writes: “The issue before us...should be
less whether liberty was verbally defined in this or that way, or whether it
derived from this or that philosopher, but what exactly was being com-
municated by the language of liberty in the Revolutionary era about

2See, e.g., Alan Taylor, American Revolutions: A Continental History, 1750-1804 (New
York: W. W. Norton & Co., 2016); Kathleen DuVal, Independence Lost: Lives on the Edge
of the American Revolution, reprint ed. (New York: Random House, 2016); and Robert
G. Parkinson, The Common Cause: Creating Race and Nation in the American Revolution
(Chapel Hill: University of North Carolina Press, 2016).

3 Culture and Liberty in the Age of the American Revolution (Charlottesville: University
of Virginia Press, 2011), 3, 9. Rozbicki offers a sophisticated critique of the presentist
and perfectionist assumptions that undergird much of the new progressive social history.
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actual relations within American society.”* Bernard Bailyn noted the ex-
tent to which colonists at all levels believed that “a proper social organiza-
tion was hierarchical, with ... articulated levels of superiority and inferior-
ity, respected both in principle and practice.”® Jack P. Greene’s essay “All
Men are Created Equal”® claims that social and political change during
the Revolution was limited not just by the strong commitment to property
rights among colonists, but also by the “deep and abiding commitment
of the Revolutionary generation to political inequality.”” His analysis sug-
gests that a radical implementation of the “all men are created equal”
clause would have precipitated a social upheaval not unlike that created
by the French Revolution. Others have noted and contrasted the limited
political character of the American Revolution with the root and branch
character of the French Revolution.® The complaint seems to be that the
Revolutionaries were insufficiently revolutionary!

Moreover, very few colonists believed that signing onto the equal-
ity clause committed them to cleanse the common law of those hierar-
chies. To understand equality, we need to ask: What did the language
of equality in the Revolutionary Era communicate about actual relations
within American society? If liberty was invented by a ruling class to pro-
vide elites with a privileged position as enlightened leaders, it is difficult
to claim that it was offered or invented as egalitarian liberty. Theirs was
“a pre-egalitarian, elite-made, inequality-premised liberty.”® Modern free-
dom was neither invented nor prevented by the founders, who had a stake
in selective liberty. Ironically, it was this stake that led them to promote,
cultivate, and legitimate liberty as natural, setting off a process in which
wider equality of rights was thinkable. Once unleashed, the idea that all

4Rozbicki, Culture and Liberty, 18.

5«The Central Themes of the American Revolution: An Interpretation,” in Essays on the
American Revolution, ed. Stephen G. Kurtz and James H. Hutson (Chapel Hill: University
of North Carolina Press, 1973), 21.

6«All Men Are Created Equal: Some Reflections on the Character of the American
Revolution,” in Greene, Imperatives, Behaviors, and Identities: Essays in Early American
Cultural History (Charlottesville: University of Virginia Press, 1992).

7Grecn, “All Men Are Created Equal,” 238.

8Sec, e.g., Martin Diamond, “The Revolution of Sober Expectations,” in The American
Revolution: Three Views (New York: American Brands Inc., 1975), 57-85.

9 Rozbicki, Culture and Liberty, 229.
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men were created equal could not be put back in the bottle, as competi-
tion among elites gave rise to an expanded and more active electorate.

The language of the Declaration of Independence opened new possi-
bilities and offered a more expansive understanding of equality, but it did
not give anyone equality. It invited the members of the newly indepen-
dent states to “claim it, invited them, not to know their place and keep
it, but to seek and demand a better place.”!? The process of refining and
cleansing the common law of its hierarchical elements, however, could not
happen overnight. The gap between the Declaration and the economic
and social realities of the colonial world could not be eliminated with the
flourish of a pen; it could only be closed by political struggles invited by
the declarations of rights. These struggles are a large part of this nation’s
history. The history of this discontinuous aggrandizement has been well
told recently by Jill Lepore:

Some American history books fail to criticize the United States; others
do nothing but.... Between reverence and worship, on the one side, and
irreverence and contempt, on the other, lies an uneasy path....11

The Declaration of Independence and the declarations of rights in the
state constitutions that rejected monarchy are part of a long and ongo-
ing dissolution of the various hierarchies embedded in the common law.
Richard B. Morris captured the character of this evolution in his felicitous
phrase: “a cautiously transforming egalitarianism.”'?> We hope the reader
will approach our work as an “uneasy path,” and, like Ralph Ellison’s I7-
visible Man, “become acquainted with ambivalence.”!?

This project has had a long gestation period. It began with a promise
from Peter Galie to Bethany Kirschner, currently a practicing lawyer in

10Edmund S. Morgan, “Conflict and Consensus in the American Revolution,” in Kurtz
and Hutson, Essays on the American Revolution, 307.

Y These Truths: A History of the United States (New York: W.W. Norton & Co., 2018),
xix. Such an approach is exemplified in Colin G. Calloway’s The Scratch of o Pen: 1763
and the Transformation of North America (New York: Oxford University Press, 20006).

12 Morris, The Forging of the Union, 1781-1789 (New York: Harper & Row, 1987),
chapter 7. Ira Berlin expresses a similar understanding, describing the demise of slavery as
“a near-century-long process in the United States....” The Long Emancipation: The Demise
of Slavery in the United States (Cambridge, MA: Harvard University Press, 2015), 12.

13 (New York: Vintage Books, Random House, 1952), 10.
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Fredericksburg, Virginia, that he would not let her Canisius College se-
nior honors thesis on early bills of rights gather dust on a library shelf.
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Introduction

The attention we have lavished on the national Constitution is nothing
short of extraordinary. It has been the subject of high praise and extensive
analysis.! The closest thing our secular republic has to sacred scripture,
the Constitution is treated with reverence, enshrined in a massive, bronze-
framed, bulletproof, moisture-controlled, and vacuum-sealed container in
the Rotunda of the National Archives Building in Washington, DC, and
lowered into a multi-ton bombproof vault by night.?

The devotion shown to the national Constitution has overshadowed a
rich and vibrant constitutional history that occurred at the state level well
before that document was drafted. Over a century ago, William C. Morey
lamented this fact:

1 Gaspare J. Saladino compiled a fifty-four page, single-spaced bibliographic essay, “The
Bill of Rights: A Bibliographic Essay,” in The Bill of Rights and the States: The Colonial and
Revolutionary Origins of American Liberties, ed. Patrick T. Conley and John P. Kaminski
(Madison, WI: Madison House, 1992), 461-514. Saladino suggests the scope of the
literature on the Bill of Rights when he writes: “it is not possible to list all worthwhile
studies within the confines of a single article.” Ibid., 461. Publications continue. Leonard
W. Levy, Origins of the Bill of Rights (New Haven, CT: Yale University Press, 1999); Carol
Berkin, The Bill of Rights: The Fight to Secure America’s Liberties (New York: Simon &
Schuster, 2015); Barry Alan Shain, ed., The Nature of Rights at the American Founding
and Beyond (Charlottesville: University of Virginia Press, 2007).

2Gerard N. Magliocca ends his monograph, The Heart of the Constitution: How the Bill
of Rights Became the Bill of Rights (New York: Oxford University Press, 2018), with an
epilogue: “A Sacred Relic”.

© The Author(s) 2020 3
D. J. Galie et al., Bills of Rights Before the Bill of Rights,
https://doi.org,/10.1007 /978-3-030-44301-6_1
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The exalted place which Americans have been accustomed to assign to the
Federal Constitution...has tended somewhat to obscure the great signifi-
cance which our State constitutions possess, not only as integral elements
of our federal system, but especially as factors in the growth of American
constitutional law. When the average American thinks of the constitutional
law of his country his mind naturally reverts to the written document
drawn up by the convention of 1787... He is inclined to forget that when
our Fathers met together in Philadelphia to ‘form a more perfect union,’
they had already before their eyes the written constitutions of thirteen
independent States. He would be inclined to question the statement that
the most eventful constitution-making epoch in our history was not the
year 1787, but an antecedent period extending from 1776 to 1780.3

A similar overshadowing of state declarations of independence occurred
after the adoption of the Declaration of Independence.*

Nowhere is the distinctiveness between the dual and distinct constitu-
tional traditions of this country more evident than in the area of rights.’
The first ten amendments to the U.S. Constitution, the Bill of Rights,
has taken on a life of its own—for some, it s the Constitution. Gerard
Magliocca chose the title The Heart of the Constitution for his mono-
graph on the Bill of Rights. So successful was this instrument as a symbol
of our commitment to individual liberty that it soon eclipsed the multi-
faceted, rich tradition of constitutionalism and rights that preceded its
adoption. Rights in America have been identified almost exclusively with
the tradition that derives from the national Bill of Rights, limiting our
understanding of rights to those explicit or implicit in that document.

3«The First State Constitutions,” Annals of the American Academy of Political and
Social Science 4 (September 1893): 201. Echoing this judgment more than a century
later, Sanford Levinson wrote: “And, as a matter of fact, early state constitutions espe-
cially were far more attentive to bills of rights-- something notably lacking in the 1787
Constitution...” “America’s ‘Other Constitutions’: The Importance of State Constitutions
for Our Law and Politics,” Tulsa Law Review 45, no. 4 (Summer 2010): 818.

4Pauline Maier unearthed at least ninety different declarations of independence that
Americans in their colonies (later states) and localities adopted between April and July of
1776. American Scripture: Making the Declaration of Independence (New York: Knopf,
1997), 47-96 (“The ‘Other’ Declarations of Independence”).

5G. Alan Tarr has explored this distinctiveness in Understanding State Constitutions
(Princeton, NJ: Princeton University Press, 1998).
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Between 1987 and 1991, this country celebrated the bicentennials of
the Constitution and the Bill of Rights. The celebrations included publi-
cations, conferences, public gatherings, and television specials in which
participants examined and reassessed our founding documents.® One
byproduct of this flurry of activity was to bring into focus the rights found
in the state constitutions adopted over the fifteen-odd years immediately
preceding the ratification of the national Constitution. These rights, long
submerged by the success of the national Constitution, are the subject of
this volume.

FroM THE “FirsT TEN AMENDMENTS”
TO THE “BILL oF RigHTS”

The apotheosis of our rights tradition was reached, so the story goes,
with the 1791 addition of ten amendments’ to the national Constitution
adopted in 1787.8 Though it would come to be seen as “the high temple
of our constitutional order- America’s Parthenon,”® the national Bill of
Rights had modest beginnings. Initially, the document had as its primary

6 Among these are Jon Kukla, ed., The Bill of Rights: A Lively Heritage (Richmond:
Virginia State Library and Archives, 1987); Michael J. Lacey and Knud Haakonssen,
eds., A Culture of Rights: The Bill of Rights in Philosophy, Politics, and Law—1791 and
1991 (Cambridge: Woodrow Wilson International Center for Scholars and Cambridge
University Press, 1991); Conley and Kaminski, Bill of Rights; Helen E. Veit, Kenneth R.
Bowling, and Charlene Bangs Bickford, eds., Creating the Bill of Rights: The Documentary
Record from the First Federal Congress (Baltimore: John Hopkins University Press, 1991);
Gary C. Bryner and A. Don Sorensen, eds., The Bill of Rights: A Bicentenninl Assessment
(Albany: State University of New York Press, 1994);William E. Nelson and Robert C.
Palmer, Liberty and Community: Constitution and Rights in the Early American Republic
(New York: Oceana, 1987).

7On September 25, 1789, the first Congress passed twelve articles of amendment to
the Constitution. Articles three through twelve were ratified by the requisite number of
states on December 15, 1791, and later became known as the “Bill of Rights”.

8The Constitution was ratified by the thirteen existing states between December 7,
1787 (Delaware) and May 29, 1790 (Rhode Island), with all but two ratifying it during
the first eight months of that period.

9 Akhil Reed Amar, The Bill of Rights: Creation and Reconstruction (New Haven, CT:
Yale University Press, 1998), xi.
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goal the protection of federalism (states’ rights) and majoritarian or com-
munity rights.!® A. E. Dick Howard notes that “[fJor the first century
and a half after the Bill of Rights was added to the Constitution, those
Amendments saw surprisingly little judicial use.”!! This point is punc-
tuated by Akhil Reed Amar: “[Blefore the adoption of the Fourteenth
Amendment, the Supreme Court never—not once—referred to the 1791
decalogue as ‘the’ or “a’ bill of rights.”!?

What explains this remarkable shift? The answer takes us back to James
Madison’s campaign for a seat in the newly established House of Rep-
resentatives. Though ambivalent about adding a bill of rights, thinking
it would not serve the “national object,” Madison nevertheless fulfilled
a campaign promise: In June 1789, he recommended to Congress nine
amendments. The fourth of these amendments included much of what
ultimately became the U.S. Bill of Rights. Madison proposed, unsuccess-
fully, that these amendments be woven seamlessly into the text of the
Constitution so that they would not be understood or seen as a separate
“Bill of Rights.”!® Had Madison’s argument prevailed, there would have
been prefixed to the Constitution the following declaration:

...that all power is originally vested in, and consequently derived, from the
people.

That Government is instituted and ought to be exercised for the benefit
of the people; which consists in the enjoyment of life and liberty, with
the right of acquiring and using property, and generally of pursuing and
obtaining happiness and safety.

That the people have an indubitable, unalienable, and indefeasible right
to reform or change their Government, whenever it be found adverse or
inadequate to the purposes of its institution.!#

107hid., xii-xv. The history of this transformation is found in Magliocca, Heart of the
Constitution. Pauline Maier compared the bills or declarations of rights in the states to the
national Bill of Rights and concluded: “the federal Bill of Rights was a sorry specimen,
a lean summary of restrictions on the federal government, tacked onto the end of the
Constitution like the afterthought it was, with no assertion of fundamental revolutionary
principles.” American Scripture, 194.

U Eoreword to Veit, Bowling, and Bickford, Creating the Bill of Rights, vii.
12 Amar, Bill of Rights, 284.

13 Roger Sherman of Connecticut convinced the House to append the proposals to the
document as amendments. Veit, Bowling, and Bickford, Creating the Bill of Rights, xv.

L4veit, Bowling, and Bickford, Creating the Bill of Rights, 11-12.
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The prefix, which he referred to as a “bill of rights” in his speech to
Congress, reads more like the Declaration of Independence; yet we do
not think of the Declaration as a bill of rights.!®

Subsequently, the House formed a select committee to consider
amendments to the Constitution. The committee, chaired by John Vin-
ing (Del.), included among its members Madison and Roger Sherman
(Ct.). A draft bill of eleven rights was generated and recorded by Sher-
man.'® The committee’s initial draft echoed language found in various
state declarations of rights and provided striking examples of the tradition
of rights embodied in the state constitutions. There were specific refer-
ences to “natural rights,” the “inherent and unalienable right to change
or amend their political Constitution,” explicit commitments to the sepa-
ration of powers, and protection for speech spoken “with Decency.” None
of these items made it into the committee’s final report!” or the twelve
amendments ultimately adopted by Congress on September 25, 1789.

Madison may have proposed a bill of rights as a tactic to win ratification
of the Constitution without calling another convention, but his remarks
accompanying the proposal harken back to the aspirational and hortatory
language found in the declarations of rights that prefaced most of the state
constitutions and proclaimed the constitutional principles, fundamental
rights, and civic morality of these new republics. Madison thought that a
bill of rights, over time, could “act[ ] as a kind of republican schoolmaster,

15 Compare George Mason’s draft of the Virginia Declaration of Rights (1776). Mason
was taken to task for the Virginia declaration’s failure to include the broader range of
civil rights later found in the 1791 Bill of Rights. But this judgment mistakes Mason’s
purposes for the Virginia declaration, which were to define the duties of the republican
citizens of Virginia and to describe the nature of the political and constitutional principles
that defined them as a community. Jack Rakove, Revolutionaries: A New History of the
Invention of America (Boston: Houghton Mifflin Harcourt, 2010), 173. A comparison
of Sections 2 and 3 of the Virginia declaration with the prefix Madison recommended
cements the connection.

16 The draft bill of rights is reproduced in Scott D. Gerber, “Roger Sherman and the
Bill of Rights,” Polity 28, no. 4 (Summer 1996): 532-533. Gerber also describes the
uncertainty behind the provenance of that document. Ibid., 521-531. Richard Labunski,
James Madison and the Struggle for the Bill of Rights (New York: Oxford University
Press, 20006), offers a clear and illuminating examination of the adoption of the first ten
amendments from Madison’s initial proposals to ratification.

17The final proposals of the committee can be found at House of Representatives,
Report of the Select Committee on Amendments, July 28, 1789, accessed January 1,
2019, http://teachingamericanhistory.org/library/document/report-of-the-house-select-
committee /.
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serving as a civic lexicon by which the people teach themselves the gram-
mar and meaning of freedom.”!® Resort to this language was the tribute
Federalists paid to the tradition they were in the process of replacing.

THE STUDY OF RIGHTS IN THE FIRST
STATE CONSTITUTIONS

This well-known history of the U.S. Bill of Rights stands in stark contrast
to the relatively unknown tradition of rights in the early American states.
No comprehensive analysis of the history and character of early state dec-
larations of rights exists. When historians did focus on these declarations,
they were likely to view them as preludes to the adoption of the national
Bill of Rights.!” When examined on their own terms, these declarations
were described as having neither pattern nor coherence. This is the view of
Oscar and Lillian Handlin, who write of the “important omissions” that
“revealed the erratic nature of the enumerations” at the founding.?? With

18 Colleen A. Shechan, James Madison and the Spirit of Republican Self Government
(New York: Cambridge University Press, 2009), 108. Although the terms “declaration”
and “bill” have come to be used synonymously when applied to rights, early states (except
for New Hampshire) followed the usage of the English Declaration of Rights of 1689.
That declaration had some of the characteristics of a petition, a proclamation in solemn,
emphatic terms, and a declaration and assertion of a new policy: the rights of the people.
Thoughtful and informative examination of the term “declaration” can be found in Lois G.
Schwoerer, The Declaration of Rights, 1689 (Baltimore: John Hopkins University Press,
1981), 14-19, and Maier, American Scripture, 50-55. A subsequent statute, “An Act
Declaring the Rights and Liberties of the Subject and Settling the Succession of the
Crown,” 1688 ¢.2 (1 William and Mary Sess 2), gave legal authority to the declaration,
changing it to a “bill”.

190ne of the carliest studies devoted to the origins of the U.S. Bill of Rights, Robert
Allen Rutland’s The Birth of the Bill of Rughts, 1776—-1791 (New York: Collier Books,
1962) provided a brief overview of developments in the states with rights provisions
treated as a prelude to what would come at the national level. Bernard Schwartz’s The
Bill of Rights: A Documentary History, 2 vols. (New York: Chelsea House Publishers,
1971) examines the state bills of rights and other rights documents as way stations to
a final destination: The Bill of Rights. Neil H. Cogan, ed., The Complete Bill of Rights:
The Drafts, Debates, Sources, and Origins, 2nd ed. (New York: Oxford University Press,
2015) is a thorough (1300 pages) if not complete collection of materials organized by
amendment.

20 Libersy in America: 1600 to the Present, vol. 2, Liberty in Expansion, 1760-1850
(New York: Harper & Row, 1989), 337. For a similar understanding, see Jackson Turner
Main, The Sovereign States, 1775-1783 (New York: New Viewpoints, 1973), 210.
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«

more balance, Gordon S. Wood described these rights provisions as “a
jarring but exciting combination of ringing declarations of universal prin-
ciples with a motley collection of common law procedures.”?! Leonard
W. Levy presents the extreme version of this understanding:

...the phrasing of various rights and the inclusion or omission of particular
ones in any given state constitution seems careless...inexplicable except in
terms of shoddy craftsmanship...baffling... incredibly haphazard.

[T]he first American bills of rights...were imitative, deficient, and irra-
tionally selective.... Americans tended simply to draw up a random catalog
of rigzgts....[a] task...executed in a disordered fashion that verged on inept-
ness.

His conclusions rested on the assumption that the state declarations of
rights, like the U.S. Bill of Rights, were intended to be or should have
been comprehensive lists of rights. He did not consider the possibility that
the declarations of rights in state constitutions derived from a different
tradition, operated in a different context, and served different purposes
than the national Bill of Rights.?3 The judgments of Levy and other critics
of these early rights provisions are open to the same criticism Quentin
Skinner leveled at Whig intellectual historians who imputed “incoherence
or irrationality where we have merely failed to identify some local canon
of rational acceptability.”?*

2L The Creation of the American Republic, 1776-1787 (Chapel Hill: University of North
Carolina Press, 1969), 271.

22Levy, Origins of the Bill of Rights, 11, 186. In his study of the free press in carly
America, Levy refers to the clauses protecting that right as “flabby” and “namby-pamby.”
Emergence of a Free Press (New York: Oxford University Press, 1985), 184, 324. Levy’s
harsh judgments about early state declarations are made in the absence of any indication
that he consulted any of the works produced during the bicentennial of the Bill of Rights
that focused on that document and its antecedents. None are cited, let alone addressed.

23Richard A. Primus argues that while the English constitutional tradition provided
and guided the discourse on rights in the American colonies, the particular rights asserted
were shaped by the specific adversities incident to British rule. The American Language
of Rights (Cambridge: Cambridge University Press, 1999), 90.

241bid., 93, citing James Tully, ed., Meaning and Context: Quentin Skinner and His
Critics (Cambridge: Polity Press, 1988), 244.



10 P J. GALIE ET AL.

Revisionist attention to these first state constitutions sprung up in the
wake of Gordon Wood’s The Creation of the American Republic, 1776—
1787, a seminal work that ushered in a re-evaluation of the American
Founding that is still in progress. Wood claimed it was not Locke who
gave us our bearings; it was the classical republican /radical Whig tradition
that provided the political theory that gave birth to the American political
tradition. Building on Wood’s research, Donald S. Lutz advanced the case
for seeing the early constitutions as manifestations of the Whig political
tradition rather than the Federalist theory embodied in the national docu-
ment. Lutz suggested that the national Constitution represented a signif-
icant departure from the political tradition that characterized the English
colonies in North America.?> He noted that the declarations of rights in
early state constitutions preceded the frames of government. Delegates
believed that natural or inalienable rights did not originate with govern-
ments: Governments were established to recognize and guarantee those
rights.

In the late 1980s, other scholars began working from the hypothe-
sis that state bills of rights were embedded in a different understand-
ing of community and functioned differently than their counterpart at
the national level.?® Marc W. Kruman saw coherency in the rights pro-
visions, claiming that these declarations of rights “were much more
broadly conceived, internally coherent, and intimately interwoven with
the plans of government than historians have allowed.”?” Others, includ-
ing William E. Nelson and Robert C. Palmer,?® Willi Paul Adams,?” Jack

25 Popular Consent and Popular Control: Whig Political Theory in the Early State Con-
stitutions (Baton Rouge: Louisiana State University Press, 1980), 221.

26 Ibid., xv.

27 Between Authority and Libervy: State Constitution Making in Revolutionary America
(Chapel Hill: University of North Carolina Press, 1997), 38.

28 Nelson and Palmer, Liberty and Community.

29 The First American Constitutions: Republican Ideology and the Making of the State
Constitutions in the Revolutionary Era (Lanham, MD: Rowman & Littlefield, 2001).
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N. Rakove,3° John J. Dinan,?! and Lee Ward3? undertook explorations
of this rights tradition on its own terms.

WHAT REMAINS TO BE DONE

The year 1776 marked the beginning of a new epoch in the world’s
understanding of constitutions as founding documents.?? Between 1776
and 1790, eleven of the former American colonies and the independent
republic of Vermont adopted constitutions, in some cases more than one.
Eight of these republics had separate declarations of rights as part of their
constitutions (Table 1).

These constitutions were not treated simply as “working description[s]
of ... government[s], but as...single authoritative document[s], written
at...known moment[s] of historical time, under rules that made [them ]

30«Parchment Barriers and the Politics of Rights,” in Lacey and Haakonssen, Culrure of
Rights, 98-143; Original Meanings: Politics and Ideas in the Making of the Constitution
(New York: Vintage Books, 1997), 288-338; Declaring Rights: A Brief History with
Documents (New York: Palgrave Macmillan, 1998).

31 Keeping the People’s Liberties: Legislators, Citizens, and Judges as Guardians of Rights
(Lawrence: University Press of Kansas, 1998). See also Vincent Phillip Munoz, “Church
and State in the Founding-Era State Constitutions,” American Political Thought: A Jour-
nal of Ideas, Institutions, and Culture 4 (Winter 2015): 1-38.

32 The Politics of Liberty in England and Revolutionary America (Cambridge: Cam-
bridge University Press, 2004).

33John Jay noted the worldwide historical significance of these events just after the
adoption of New York’s first constitution in 1777, an event in which he played a major
role:

The Americans are the first people whom Heaven has favoured with an opportunity
of deliberating upon, and choosing the forms of government under which they
should live. All other constitutions have derived their existence from violence or
accidental circumstances...

Charge to the Grand Jury of Ulster County, September 9, 1777, The Correspondence
and Public Papers of John Jay, ed. Henry P. Johnston (New York: G.P. Putnam’s Sons,
1890), 1:161, http://oll.libertyfund.org /titles /jay-the-correspondence-and-public-papers-
of-john-jay-vol-1-1763-1781. Readers of Jay’s remarks, unaware of the date on which
they were made, might be forgiven if they assumed he was referring to the Constitution
of 1787, an assumption that continues to be made even by reputable scholars: “The
US Constitution of 1787 became the world’s first modern written constitution.” Martin
Loughlin, The British Constitution: A Very Short Introduction (Oxford: Oxford University
Press, 2013), 9-10.
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Table 1 State constitutions adopted, 1776-1790

State Drafting Approving Separate Date Date
body body declavation  declaration  constitution
of rights of rights adopted by
adopted by convention
convention
Delaware Elected Drafting Y September  September
(1776) Convention ~ Body 11, 1776 21, 1776
Georgia Elected Drafting N/A February 5,
(1777) Convention  Body 1777
Georgia Elected Elected N N/A May 6,
(1789) Convention  Ratifying 1789
Convention
Maryland Ninth Drafting Y November ~ November
(1776) Provincial Body 3, 1776 8, 1776
Convention
Massachusetts ~ Elected People at Y March 2, March 2,
(1780) Convention  town 1780 1780
meetings
New Fifth Drafting N N/A January 5,
Hampshire Provincial Body 1776
(1776) Congress
New Elected People at Y August 21,  June 3,
Hampshire Convention  town 1782 17832
(1784) meetings
New Jersey Provincial Drafting N/A July 2,
(1776) Congress Body 1776
New York Fourth Drafting N/A April 20,
(1777) Provincial Body 1777
Congress
North Fifth Drafting Y December December
Carolina Provincial Body 17, 1776 18, 1776
(1776) Congress
Pennsylvania ~ Elected Drafting Y August 16,  September
(1776) Convention  Body 1776 28, 1776
Pennsylvania ~ Elected Drafting Nb N/A September
(1790) Convention  Body 2, 1790
South Provincial Drafting N N/A March 26,
Carolina Congress Body 1776
(1776)
South General Drafting N N/A March 19,
Carolina Assembly Body 1778
(1778)

(continued)
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Table 1 (continued)
State Drafting Approving Separate Date Date
body body declavation  declaration  constitution
of rights of rights adopted by
adopted by convention
convention
South Elected Drafting N¢ N/A June 3,
Carolina Convention ~ Body 1790
(1790)
Vermont Elected People at Y July 8, July 8,1777
(1777) Convention  town 1777
meetings
Vermont Elected Elected Y July 4, July 4,
(1786) Convention  Ratifying 1786 1786
Convention
Virginia Fifth Drafting Y June 12, June 29,
(1776) Virginia Body 1776 1776
Convention
Note  Connecticut and Rhode Island did not adopt state constitutions during the period under

consideration

3The 1784 New Hampshire Constitution submitted by the convention in 1782 received approval of
all but the executive department article

PThe 1790 Pennsylvania Constitution relocated most of its rights provisions to Article IX. This
constitution did not denominate Article IX as a Declaration of Rights or otherwise separate it from
the frame

€The 1790 South Carolina Constitution placed most of its rights provisions in Article IX. This
constitution did not denominate Article IX as a Declaration of Rights or otherwise separate it from
the frame

legally superior to all the other acts that the government[s] [they] created
would subsequently adopt.”3* The efflorescence of rights that accom-
panied the establishment of the fourteen constitutional republics was
unprecedented in human history.3 Yet there is no one-volume work that
brings these materials together in a systematic fashion, and in a context
that corrects the long-standing but misleading image of state bills of rights
as simply dress rehearsals for the national Bill of Rights. Surely justifica-
tion exists for examining the tradition of rights at the state level between

34 Rakove, Revolutionaries, 159.

35Donald S. Lutz, in “The State Constitutional Pedigree of the U.S. Bill of Rights,”
Publius: The Journal of Federalism 22, no. 2 (Spring 1992): 1945, concluded that the
state bills of rights adopted between 1776 and 1789 were, by far, the source of the largest
number of provisions found in the national Bill of Rights.
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the time of the American Revolution and the adoption of the U.S. Bill of
Rights on its own terms as part of this country’s heritage of rights.

We believe there is a coherence in the declarations that has yet to
be fully explored. The declarations included the constitutional principles
on which the regimes were founded; the fundamental rights on which
they believed all others freedoms depended; and provisions that tracked
the grievances found in the Stamp Act Congress’s 1765 “Declaration
of Rights and Grievances,” the “Declaration and Resolves on Colonial
Rights” adopted by the Continental Congress in 1774, and the Decla-
ration of Independence.3® Colonial complaints were based on the argu-
ment that the Crown and Parliament had violated the rights of colonists
guaranteed under the English Constitution and specified in documents
such as the Petition of Right and the English Bill of Rights. Spelling out
the protections against these past abuses offered retrospective condemna-
tion while making clear that such behavior, whatever its legal status under
English common law, would be no part of the new republican order. Dis-
tancing from parts of the common law thought inconsistent with the new
order was also reflected in provisions that softened or eliminated some of
the harsh consequences of that body of law.3”

OUuRr GoAL

This work will enable students, scholars, and citizens to discover the first
attempts in human history to found rights-based constitutional republics
by debate and deliberation. In addition to presenting a thematic overview
of the rights tradition in the colonies, this documentary history will pro-
vide the rights provisions, with commentary, found in these first state
declarations and constitutions.

The following two chapters will describe the sources of rights in the
colonies and provide a comparative analysis and a summative assessment
of the rights tradition in the states. We present the evidence for our the-
sis that these declarations contained a coherent political philosophy that

36These documents are available in Barry Alan Shain, ed., The Declaration of Indepen-
dence in Historical Context: American State Papers, Petitions, Proclamations, and Letters of
the Delegates to the First National Congress (Indianapolis: Liberty Fund, 2014). Remark-
ably, none of the grievances listed rely on natural rights for their vindication.

37See Table 5, p. 85, for examples of provisions eliminating the punishment for suicide,
limiting sanguinary punishments, and removing imprisonment for debt.
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differed in significant ways from the tradition represented by the national
Bill of Rights adopted in 1791.

The chapters in the following three parts examine the rights protected
in each of the fourteen states following the Declaration of Independence.
We begin with the eight states whose constitutions were prefaced by dec-
larations of rights, and present them, with one exception, in the order
in which the declarations were adopted.®® Following those eight states,
we explore rights found in the state constitutions lacking an accompany-
ing declaration of rights—South Carolina, New Jersey, Georgia, and New
York.3? Finally, we study the rights traditions in Connecticut and Rhode
Island, two states that retained their colonial charters—with some sym-
bolic modifications—as their constitutions. If a state adopted more than
one declaration or constitution during the relevant period, the rights from
both documents will be examined.

Each rights provision, whether in a declaration or a frame of gov-
ernment, is annotated, providing its meaning, provenance, and purpose.
Given the consensus on the character of the regimes, aptly named “natu-
ral rights republics,”*? the acceptance of a common set of rights derived
from that regime choice, the common grievances of the colonies, and the
acceptance of English common law constitutionalism, the extensive repe-
tition of rights found in these declarations and frames or forms of govern-
ment is not surprising. In such cases, we have confined our annotations
and comments to the declaration or constitution in which the right first
appeared. When the right appears in subsequent declarations, the reader is
referred to the commentary accompanying its first treatment. Where there
are substantive changes—additions or subtractions—in the expression of

381n one case, such sequencing would be misleading. The bordering states of Delaware
and Maryland adopted their declarations in that order. Maryland’s first draft of its decla-
ration, however, was completed the first day the Delaware convention met; that draft was
made available to the Delaware convention, and the declarations are too similar for any
conclusion other than that Maryland’s declaration was the model for Delaware’s. So we
treat Maryland first. See Dan Freidman, “Tracing the Lineage: Textual and Conceptual
Similarities in the Revolutionary-Era State Declarations of Rights of Virginia, Maryland,
and Delaware,” Rutgers Law Journal 33, no. 4 (Summer 2002): 942-945.

39In some cases, e.g., New York, a statutory bill of rights was adopted. See pp. 342—
345.

40Here we follow Michael P. Zuckert, The Natural Rights Republic: Studies in the
Foundation of the American Political Tradition (Notre Dame, IN: University of Notre
Dame Press, 1996).
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the right, we provide comments on the significance of those changes. We
explore how the rights in each of the state constitutions relate to rights
found in other state constitutions and note the presence of rights unique
to each state.

In addition to the relevant texts involving rights, each chapter contains
an introduction designed to complement and supplement the broader
framework provided in the introductory chapters. These introductions
provide a brief review of the state’s colonial history, focusing on previous
charters or legislation related to rights protections that help explain the
constitutional provisions. Finally, the English common law, widespread in
the colonies and then in the new states by way of incorporation provi-
sions in their state constitutions, provided additional rights protections.
In states where the development of the common law was extensive, such
as Connecticut, we have assessed the impact of that development. We
have provided extensive notes throughout the work that include sugges-
tions for further reading. Where available and reliable, we have provided
online sources for the material.

A NOTE TO THE READER

Our source for almost all the declarations of rights and relevant rights
provisions in state constitutions we have reproduced in this book is
Francis Newton Thorpe’s seven-volume The Federal and State Constitu-
tions.*! The only declaration or constitution not taken from Thorpe is
Delaware’s Declaration of Rights, which at the time of his compilation,
was not thought to be part of the constitution.*? His work will be cited
as “Thorpe, Constitutions,” followed by the appropriate volume and page
number.

41 Brancis Newton Thorpe, ed., The Federal and State Constitutions, Colonial Charters,
and Other Organic Laws of the States, Territories, and Colonies Now or Heretofore Forming
the United States of America, 7 vols. (Washington: Government Printing Office, 1909),
https: / /olllibertyfund.org/titles /thorpe-the-federal-and-state-constitutions-7-vols.

42The Delaware Declaration of Rights of 1776 replicated in this book is taken from
Philip B. Kurland and Ralph Lerner, The Founders’ Constitution (Chicago: Univer-
sity of Chicago Press, 1986), vol. 5, doc. 4, http://press-pubs.uchicago.edu/founders/
documents/bill_of_rightss4.html, which in turn relies upon Richard L. Perry and John C.
Cooper, eds., Sources of Our Liberties: Documentary Origins of Individual Liberties in the
Unated States Constitution and Bill of Rights (Chicago: American Bar Foundation, 1959),
338-340.
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Seventeenth- and eighteenth-century spelling, punctuation, capitaliza-
tion, and even calendar dates are not consistent with modern usage.
Where the differences are not likely to affect the reader’s understand-
ing, we have left them untouched; where they might obscure, we have
modernized the text or used brackets to signal changes.

Before 1752, England and her colonies used the Old Style, or Julian,
calendar. Using that calendar, the new year began on the Western Chris-
tian Feast of the Annunciation (March 25), also called “Lady Day.”
Events that occurred before March 25 of a particular year preced-
ing the transition are noted with both the Julian and Gregorian years
(e.g., 1710/1711). Colonists used the term “English Constitution” both
before and after the 1707 union between England and Scotland, and we
follow that usage. Any reference to Magna Carta is to the 1215 version
of that charter, unless otherwise noted.
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Rights in Colonial America: 1620-1776

By the last half of the eighteenth century, the founding generation came
to see its rebellion as a rights-driven rejection of the British Empire and
its colonial officials. The pamphlets, sermons, and newspaper articles pro-
duced during that period fill volumes, and much of the discourse carried
on in those writings was in the language of rights. In the words of Donald
S. Lutz, “rights are, in a sense, part of the preface to American political
theory.”! Being universally applauded and embraced is not to say these
rights were clearly understood. Robert A. Ferguson captures the mutable
and expansive range of meanings encompassed by the words “liberties”
and “rights”:

Liberty could signify an exact or identifiable right, a loose encomium, a
term of worship, membership in the British Empire, a personal possession,
or the simple enjoyment of property. It also appeared as a badge of virtue, a
distinction between peoples, a divine guarantee, a natural law, ... a political
goal, participation in government, an affirmation of security....2

VA Preface to American Political Theory (Lawrence: University Press of Kansas, 1992),
49-50.

2«The Dialectic of Liberty: Law and Religion in Revolutionary America,” in Liberty
and American Experience in the Eighteenth Century, ed. David Womersley (Indianapolis:
Liberty Fund, 2006), 103-104.

© The Author(s) 2020 19
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Complaints were regularly voiced by public figures and leaders in the
colonies and in England that the incessant talk about and assertion of
rights were bereft of an understanding of the nature of rights or their
sources. During that time, “the public’s penchant for asserting its rights
outran its ability to analyze them and to reach a consensus about their
scope and meaning.”3 Others have noted the vague character of this dis-
course: “By 1763 Americans had made imprecision in the area of rights
and liberty a positive virtue.”*

This condition was exacerbated by the fact that the language used
in the public square to express the colonists’ understanding of rights
changed over the nearly two centuries between the establishment of the
colonies and the ratification of the Bill of Rights. The language of “lib-
erties, immunities, and privileges” gradually evolved into the language of
“rights.”® Adding to the difficulty is the fact that the colonists derived
their claims to liberties and rights from a variety of sources and attributed
rights to a variety of entities: individuals, corporations, communities,
states, institutions, and the people as a whole.©

If the public understanding of the nature and origins of rights did not
rise much above the level of slogans and rallying cries, the intricate parsing
of these notions at the philosophical and theological levels indicated a
lack of clarity and consensus on these terms and what they meant for
the political order. As James Wilson lamented in 1787: “All the political

3James H. Hutson, “The Bill of Rights and the American Revolutionary Experience,”
in A Culture of Raights: The Bill of Rights in Philosophy, Politics, and Law—1791 and 1991,
ed. Michael J. Lacey and Knud Haakonssen (Cambridge: Woodrow Wilson International
Center for Scholars and Cambridge University Press, 1991), 63.

4Lawrence H. Leder, Liberty and Authority: Early American Political Ideology, 1689~
1763 (Chicago: Quadrangle Books, 1968), 130. Michacl G. Kammen notes that
“[bletween about 1600 and 1750, discussions of liberty in Great Britain and her colonies
were spasmodic, unsystematic, sometimes reductive and even inconsistent.” Spheres of Lib-
erty: Changing Perceptions of Liberty in American Culture (Jackson: University Press of
Mississippi, 2001), 19.

5This transformation is described in James H. Hutson, “The Emergence of the Modern
Concept of a Right in America: The Contribution of Michel Villey,” in The Nature
of Rights at the American Founding and Beyond, ed. Barry Alan Shain (Charlottesville:
University of Virginia Press, 2007), 38—41.

6Richard A. Primus, The American Language of Rights (Cambridge: Cambridge Uni-
versity Press, 1999), 85.
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writers ... have treated on this subject, but in no one of these books,
nor in the aggregate of them all, can you find a complete enumeration of
rights....””

The English Petition of Right (1628), the Declaration of Rights of
1689,8 and their homegrown colonial equivalents, the 1765 Declara-
tion of Rights and Grievances of the Stamp Act Congress and the 1774
Declaration and Resolves on Colonial Rights of the First Continental
Congress,” were lists of grievances accompanied by assertions or reaf-
firmations of rights claimed to have been established under the English
Constitution and common law. None of these documents contained any
rights that were natural or inalienable: They were meant to address the
stated grievances. Even the Declaration of Independence, which begins
with a ringing statement of natural rights and constitutional principles,
was in substance a list of 27 grievances derived not from natural rights
but largely from the English Constitution.

The early state declarations of rights adopted a natural rights philos-
ophy derived from the 1776 Declaration that provided the fundamental
principles on which the new regimes would be founded. The Reformed

7Remarks in the Pennsylvania Convention to Ratify the Constitution of the United
States, December 4, 1787, in Collected Works of James Wilson, ed. Kermit L. Hall and
Mark David Hall (Indianapolis: Liberty Fund, 2007), 1:211. Rights consciousness is at
least as pervasive today as it was in the eighteenth century. Ignorance or misunderstanding
of rights is a complaint that continues to be heard.

See, e.g., Mary Ann Glendon, Rights Talk: The Impoverishment of Political Discourse
(New York: The Free Press, 1991); Richard E. Morgan, Disabling America: The “Rights
Industry” in Our Time (New York: Basic Books, 1984). Criticism of the expansive nature
of rights comes from both the left and the right. See Richard Rorty, “Fraternity Reigns:
The Case for a Society Based Not on Rights but on Unselfishness,” New York Times
Muaygazine, September 29, 1996, 155-158; George F. Will, “Our Expanding Menu of
Rights,” Newsweek, December 14, 1992, 90.

8 Lois G. Schwoerer, The Declaration of Rights, 1689 (Baltimore: John Hopkins Uni-
versity Press, 1981), 14-19.

9 A convenient source for these documents is Barry Alan Shain, ed., The Declaration of
Independence in Historical Context: American State Papers, Petitions, Proclamations, and
Letters of the Delegates to the First National Congresses (New Haven, CT: Yale University
Press, 2014), 88-89, 211-214. See Table 5, pp. 84-85, where we note provisions in the
state declarations of rights that address the grievances found in these two documents,
as well as those listed in the Declaration of Independence. See p. 83, footnote 116 for
colonists’ use of the phrase, “immutable laws of nature”.
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Protestant tradition would be the primary source for the liberty of con-
science, and the English Constitution and common law would be the
source of the other enumerated rights included in the first constitutions.

Viewed through this prism, a clearer and more coherent pattern of
rights selection emerges, rather than the motley described by earlier schol-
ars.10 These scholars began their analysis not with the tradition of peti-
tions, bills, and declarations of rights on which the colonists relied, but
with an understanding of what a bill of rights should contain, no doubt
having the national Bill of Rights in mind. But in 1776, such a model did
not exist!

THE SOURCES OF R1GHTS

In this section, we focus on four major sources from which rights made
their way into the first state constitutions: English constitutional history
and common law, colonial charters and statutes, natural law /rights, and
religion /theology.!!

The English Constitution and the Common Law'?

The language of the colonial charters, covenants, agreements, and gen-
eral laws from the earliest settlements to the American Revolution
demonstrates a commitment to embrace English law and the rights and

10gee pp. 8-11, for a description of how scholars viewed these declarations.

U primus provides six grounds for the rights claimed by the colonists: nature, history,
the common law, contract, right reason, and God. American Language of Rights, 19-21.
Lutz has a similar list: right as privilege, right as duty, right as promise or contract, civil
right, common law right, and natural right. Preface, 83. John Phillip Reid claims that by
1776 no fewer than ten authorities or grounds for rights claims were being asserted by
the colonists. “The Authority of Rights at the American Founding,” in Shain, Nature of
Rights, 69. We have collapsed these into four categories.

«

12 Morris L. Cohen found six distinct meanings associated with the term “common
law.” “The Common Law in the American Legal System: The Challenge of Conceptual
Research,” Law Library Jowrnal 81, no. 1 (Winter 1989): 17-18. In this work,
the term “common law constitution” will refer to the statutes viewed as fundamental
to the English Constitution, see text accompanying footnote 16, as well as the law
developed by the king’s ordinary bench. The connection is profound: Chapter 39
of Magna Carta, coupled with the directive in chapter 45 of that document, constituted
an authorization for judges to apply the law of the realm, not the king’s law, canon law,
or local law.
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liberties of Englishmen.!® Magna Carta played an essential role in Amer-
ica’s constitutional development, and the colonies would model their
founding documents on the compact between King John and his barons.
The Massachusetts Body of Liberties (1641), New York’s Charter of Lib-
erties and Privileges (1683), and the Pennsylvania Charter of Privileges
(1701), among others, are prime examples of early laws containing pro-
visions repeating or resembling those found in Magna Carta. Of greatest
significance is Magna Carta’s Chapter 39, the “law of the land” clause,
which provides that no freeman shall suffer loss of life or liberty “except
by lawful judgment of his peers or by the law of the land.”'* This lan-
guage would later be replaced by “due process of law.”!5

Colonists frequently used Magna Carta as shorthand for all the docu-
ments constituting the English Constitution, which included, among oth-
ers, the Petition of Right of 1628, the Habeas Corpus Act of 1679, and
the English Bill of Rights of 1689.1® Moreover, the Magna Carta they
claimed as a birthright was not the Magna Carta of the thirteenth century

13 George Dargo, Roots of the Republic: A New Perspective on Early American Constitu-
tionalism (New York: Praeger, 1974), 57-58; Jack P. Greene, The Constitutional Origins
of the American Revolution (New York: Cambridge University Press, 2011), 8-9.

14The New York Charter of Liberties and Privileges (1683) provided:

THAT Noe freeman shall be taken and imprisoned or be disseized of his ffree-
hold or Libertye or ffree Customes or be outlawed or Exiled or any other wayes
destroyed nor shall be passed upon adjudged or condemned But by the Lawtfull
Judgment of his peers and by the Law of this province. Justice nor Right shall be
neither sold denyed or deferred to any man within this province.

Donald S. Lutz, ed., Colonial Origins of the American Constitution: A Documentary
History (Indianapolis: Liberty Fund, 1998), 258, https://oll.libertyfund.org/pages,/1683-
charter-of-liberties-and-privileges-new-york.

15 An carly exploration of this influence is found in H. D. Hazeltine, “The Influence
of Magna Carta on American Constitutional Development,” Columbin Law Review 17,
no. 1 (January 1917): 1-33. A collection of essays assembled to commemorate the 800th
anniversary of Magna Carta included essays by A. E. Dick Howard, G. Alan Tarr, William
C. Koch Jr., Thomas J. McSweeney, and Justin Wert exploring the impact chapters in that
document had on colonial American charters and early American state constitutions. Randy
J. Holland, ed., Magna Carta: Muse and Mentor (Washington: Thomson Reuters/Library
of Congress, 2014).

16 These documents are available in Richard L. Perry and John C. Cooper, eds., Sources
of Our Liberties: Documentary Origins of Individual Liberties in the United States Consti-
tution and Bill of Rights (Chicago: American Bar Foundation, 1959).
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which affirmed feudal law and privilege; it was the Magna Carta viewed
through the lenses of seventeenth-century English jurist Edward Coke,
who translated Magna Carta into an affirmation of the common law and
a limit on the Crown and Parliament.!” Seventeenth-century common
law practitioners in England and eighteenth-century American colonists
conflated statutory law and judge-made law, contending that all law in
England could properly be termed common law, that the common law
preceded the coming of the Norman kings in 1066, and that Magna Carta
was an attempt to return to the earlier common law and limit the prerog-
ative powers of the king.!8

One of the earliest colonial charters, the Virginia Charter of 1606,
contained a guarantee that colonists shall “HAVE and enjoy all Liber-
ties, Franchises, and Immunities....”' That phrase would be repeated in
other charters. The words appear to constitute an assurance that English
colonists carried with them the protections and privileges of the com-
mon law they would have had in their home country. The claim that the
English Constitution guaranteed colonists the rights of Englishmen was

Historians are divided as to the grounds on which the colonists relied on natural
rights in their dispute with Britain. Rejecting the natural rights origin are Jack P. Greene,
Constitutional Origins, xii—xiv, and John Phillip Reid, “Authority of Rights,” 82-86. Reid
and Greene claim that the colonists rarely made an appeal to natural rights without
that claim being accompanied by an appeal to the English Constitution, common law,
immemorial usage, or custom. Reid argues that “nature as one authority for the validity
of rights is quite different from saying that nature defined rights or determined which
rights were enjoyed by British subjects or provided for the enforcement of rights.” Reid,
“Authority of Rights,” 92, 97. Michael Zuckert suggests that the path to the Revolu-
tion was created by an amalgam of constitutional principles and natural rights. Americans
read the English Constitution through “natural rights/social contract colored glasses....”
“Natural Rights and Imperial Constitutionalism: The American Revolution and the Devel-
opment of the American Amalgam,” Social Philosophy and Policy 22, no. 1 (Winter 2005):
31. Greene appears to accept the amalgam approach when he writes: “natural rights the-
ory had never been more than complementary to their principal argument which rested on
law.” Constitutional Origins, 185. Primus sees natural rights as just one of many sources
colonists employed, suggesting no pride of place for that tradition. American Language
of Rights, 88-90.

17Herbert Butterfield, The Englishman and His History (Hamden, CT: Archon Books,
1970), 69f1t.

18See J. G. A. Pocock, Virtue, Commerce, and History: Essays on Political Thought
and History, Chiefly in the Eighteenth Century (Cambridge: Cambridge University Press,
1985), 94ft.

19The First Charter of Virginia (1606), in Thorpe, Constitutions, 7:3788.
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made repeatedly in petitions, speeches, and publications. In its petition to
the king, the Stamp Act Congress spoke of “securing the inherent Rights
and Liberties of your Subjects here, upon the Principles of the English
Constitution.”??

By 1776, English common law, in one form or another, was being
used for legal proceedings in all the colonies.?! Although looked upon
by colonists as a “‘repository of liberty’ and ‘the primary guarantor of
English liberties,””?? the common law functioned differently in England
than in the colonies, and differences existed from colony to colony. As
William E. Nelson, in his comprehensive four-volume study, The Com-
mon Law in Colonial America, concluded: “American colonists ended up
receiving only so much of the common law as was appropriate to their
needs and circumstances.”?3

The colonists did not incorporate or enforce all the requirements of
the common law, refusing to accept parts they thought irrelevant to
their circumstances or inconsistent with their beliefs and practices. Pro-
visions dealing with feudal structures and the establishment of the Angli-
can Church were ignored or superseded. Colonial governments granted
protections not available under the English Constitution or the com-
mon law. Noteworthy in this respect were the colonists’ view that the

20petition to the King, October 21, 1765, in Shain, Declaration of Independence, 90
(emphasis in original). From the founding of the Virginia colony, there was dispute as to
whether the protections afforded by the common law extended to the colonies. Calvin’s
Case, 7 Co. Rep. la, 77 Eng. Rep. 377 (C.P. 1608), laid down criteria for determining
when and under what conditions the common law applied to lands acquired by conquest
or by title of descent. English authorities maintained that America had been conquered
from infidels and thus were the personal holdings of the king and were subject to the royal
prerogative. William Blackstone, citing Calvin’s Case, concluded that protections of the
common law of England had “no allowance of authority” in the colonies. Commentaries
on the Laws of England in Four Books (1753; reprint, Philadelphia: J.B. Lippincott Co.,
1893), 1:107, https://oll.libertyfund.org/titles /blackstone-commentaries-on-the-laws-of-
england-in-four-books-vol-1.

See discussion of these questions in Dargo, Roots of the Republic, 53-57.

21Lutz, Preface, 62.

22William E. Nelson, The Common Law in Colonial America, vol. 4, Law and the
Constitution on the Eve of Independence, 1735-1776 (New York: Oxford University Press,
2018), 9, quoting Daniel J. Hulsebosch, Constituting Empire: New York and the Transfor-
mation of Constitutionalism in the Atiantic World, 1664—1830 (Chapel Hill: University of
North Carolina Press, 2005), 35, 42. See also generally Nelson, Law and the Constitution,
7-10.

23Nelson, Common Law, vol. 1, The Chesapeake and New England, 1607-1660 (New
York: Oxford University Press, 2008), 3.
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temporal and spiritual realms should be separate and the gradual recogni-
tion of the sacred right of conscience.?* Colonists extended criminal pro-
cedure rights beyond those afforded under the common law. The com-
mon law, e.g., did not allow the benefit of counsel in felony cases; a num-
ber of colonies provided that right. Grand juries in the colonies exercised
more autonomy and independence than their English counterparts, and
that institution came to be seen as a defense of individual liberty.?®> Colo-
nial legislatures reduced the number of felonies carrying the death penalty,
and abandoned that punishment for any form of theft.?® Freedom of the
press was the rule in practice if not in law, where neither the limits of the
common law nor efforts by local authorities proved sufficient to staunch
the active and spirited assertion of press freedom.?” Of greatest signifi-
cance, however, was the expansion of the franchise in the colonies.?®

Although English common law formed part of the background to the
early American tradition of rights, in America the common law was “ex-
posed to the powerful air of equality and independence that transformed
it into a profoundly different American version.”?® Among the factors
creating this “air of equality and independence” were:

24 Leder, Liberty and Authority, 77.
25Dalrgo, Roots of the Republic, 70.

26 Bradley Chapin, Criminal Justice in Colonial America, 1606-1660 (Athens: Univer-
sity of Georgia Press, 1983). However, the General Laws and Liberties of New Hampshire
(1679,/1680) and the Massachusetts Body of Liberties (1641) made capital offenses the
crimes listed as such in the Old Testament. Lutz, Colonial Origins, 6-8, 83-84.

27 Most prominent in this regard is the case of John Peter Zenger in New York, who was
acquitted on charges of seditious libel. Though it established no new law, the case gave
impetus to similar results in other colonies, and by the 1760s prosecutions for seditious
libel were rare and usually unsuccessful—though criticism of the government was not.
For further analysis, see Roger P. Mellen, The Origins of a Free Press in Prevevolutionary
Virginia: Creating a Culture of Political Dissent (Lewiston, NY: Edwin Mellen Press,
2009).

28 Alan Tully, “The Political Development of the Colonies After the Glorious Revolu-
tion,” in A Companion to the American Revolution, ed. Jack P. Greene and J. R. Pole
(Malden, MA: Blackwell Publishers, 2000), 32. For the colonies collectively, Bernard Bai-
lyn writes: “fifty to seventy-five per cent of the adult male white population was entitled to
vote....” The Origins of American Politics (New York: Vintage Books, 1970), 87, and the
studies cited therein. Forrest McDonald explores other instances where American prac-
tice deviated from the common law. Novus Ordo Seclorum: The Intellectual Origins of the
Constitution (Lawrence: University Press of Kansas, 1985), 29-36.

29 Lutz, Preface, 71.
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e the presence of vast amounts of land unencumbered by feudal entan-
glements;

e an intrepid group of reformed or dissenting Protestants on an
errand into the wilderness, who formed communities (“visible
saints”) under a covenant theology with leadership contingent on
the authenticity of an inward experience;

e a geographic separation of 3000 miles from the metropolitan gov-
ernment; and

e cxistential threats to settlements created by their isolation and, in
some cases, desperate circumstances that put a premium on cooper-
ation.

Americans created and expected a set of rights characterized by a
“breadth, detail, equality, fairness, and effectiveness in limiting all
branches of government that distinguished it from English common
1aw.”30

Colonial Charters: From Covenant to Constitution

The founding documents of the colonies written in England—charters,
letters of patent, and instructions—provided colonists with authority “to
design their own political institutions and practice self-government, and
most of those charters that did not so provide explicitly at least permitted
the colonists to fill in the blanks themselves.”3! By the end of the sev-
enteenth century, representative assemblies, deriving their authority from
the charters, had become a fixed feature of colonial administration.3? By
the time of the Revolution, these charters “had become defensive bul-
warks against the misuse of power.”33 They accustomed the colonists to
running their own local governments within the framework of a docu-
ment that legitimized and limited their political activity.?* Along with

3071bid., 70.
31Donald S. Lutz, “Introductory Essay,” in Lutz, Colonial Origins, xxi.

32 Michael Kammen, Deputyes & Libertyes: The Origins of Representative Government in
Colonial America (New York: Alfred A. Knopt, 1969), 189.

33 Bernard Bailyn, The Ideological Ovigins of the American Revolution (Cambridge, MA:
Belknap Press of Harvard University Press, 1967), 192.

34Donald S. Lutz, The Origins of American Constitutionalism (Baton Rouge: Louisiana
State University Press, 1988), 37.
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charters of liberties and declarations of rights adopted in the colonies
between 1620 and 1775, they provided the basis and immediate sources
for the rights provisions enacted by the newly independent states. Lutz
notes that a “high degree of overlap occurs between a state’s bill of rights
and the documents written during its respective colonial experience.”3%
These documents had become, in the words of Gordon S. Wood, “so
many miniature magna cartas.”3%

Noteworthy is the fact that the word “right” rarely appeared in the
earliest colonial documents. More common were phrases like “liberties,
franchises and immunities,”3” “liberties and privileges,”3® and “liberties,
immunities, and privileges.”3 Occasionally the word “right” appeared in
phrases, such as “lawful right and liberty,”*% “civil rights and liberties,”*!
and “rights, liberties, immunities, privileges, and free customs.”*2

The pedigree of this language predates Magna Carta. Monarchs seek-
ing monetary or political gain would grant privileges, immunities, or lib-
erties to individuals (e.g., to cultivate land within the king’s forest); to
discrete groups (e.g., liberty of widows from forced marriage); or to cor-
porate entities (e.g., London). Magna Carta contains numerous provi-
sions that guaranteed these privileges and liberties as a matter of right.*3

By the opening of the eighteenth century, the word “right” began
appearing with more regularity, and by the end of that century it had
largely replaced the archaic English language of franchises, liberties,

35 Lutz, Preface, 68.

36«The Origins of Vested Rights in the Early Republic,” Vizginia Law Review 85, no.
7 (October 1999): 1427. A convenient collection of these documents can be found in
Lutz, Colonial Origins and Perry and Cooper, Sources of Our Liberties.

37First Charter of Virginia, 3788.

38The QOath of a Freeman (1634), in Lutz, Colonial Origins, 52; [New York] Charter
of Liberties and Privileges, 256-262.

39[Massachusetts Body of Liberties] (1641), in Lutz, Colonial Origins, 71.
40 Rhode Island] Acts and Orders of 1647, in Lutz, Colonial Origins, 185.
41 The Laws and Liberties of Massachusetts (1647), in Lutz, Colonial Origins, 113.

42[Maryland] An Act for the Liberties of the People (1638), in Lutz, Colonial Origins,
308.

437 C. Holt, Magna Carta, 3rd ed. (Cambridge: Cambridge University Press, 2015),
69-87.
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immunities, and privileges.** The initial assertions of specific rights were
meant to curb an arbitrary and unresponsive Crown.*> Generalized search
warrants were the occasion for demanding a right to be free from unrea-
sonable searches and seizures; the imposition of taxes by a Parliament to
which colonists could not elect members provoked the claim of “no taxa-
tion without representation.” Trial by a jury of one’s peers was asserted in
the face of British attempts to have cases decided in juryless vice admiralty
courts.*

Charters were valued as evidence of rights, though the security they
provided was tenuous at best. As grants of power to corporations, they
were subject to revision or revocation at any time.*” Nevertheless, to the

44James H. Hutson plots this displacement in “Emergence of the Modern Concept of
a Right in America,” 38—41. The phrase “privileges and immunities” did survive, but not
in the state or national bills of rights. It appears in the Articles of Confederation (Art.
IV), in Article IV, section 2 of the U.S. Constitution, and in section 1 of the Fourteenth
Amendment (“privileges or immunities”). A grant of these privileges, immunities, and
franchises was “[a] right, advantage or immunity granted to or enjoyed by a person, or a
body or class of persons, beyond the common advantages of others.” Oxford English Dic-
tionary, 2nd ed. (Oxford: Oxford University Press, 1989), 12:522. The significance of the
difference between “liberties” and “liberty” is pointed up by Friedrich Hayek: “...[While
the uses of liberty are many, liberty is one. Liberties appear only when liberty is lack-
ing: they are the special privileges and exemptions that groups and individuals may acquire
while the rest are more or less unfree.” F. A. Hayek, The Constitution of Liberty (Chicago:
University of Chicago Press, 1960), 19. Charles M. Andrews argues that such phraseology
had “nothing to do with civil liberty, self-government, or democracy; they were strictly
legal, tenurial, and financial in their applications.” The Colonial Period of American History
(New Haven, CT: Yale University Press, 1934), 1:86 n. 1; A. E. Dick Howard, while
acknowledging the force of Andrews’s objection, notes that some provisions went beyond
Andrews’s limiting categories, ¢.g., trial by jury and due process of law. The Road from
Runnymede: Magna Carta and Constitutionalism in America (Charlottesville: University
of Virginia Press, 1968), 24. Nonectheless, the difference between “liberties, immunities,
and privileges” and the emerging modern idea of rights was not just one of usage. Rights
were not understood as inherent in individuals qua individuals; rather they were specific
grants of power by the Crown or the state. Jack N. Rakove, Declaring Rights: A Brief
History with Documents (New York: Palgrave Macmillan, 1997), 19.

453ee Richard A. Primus, “An Introduction to the Nature of American Rights,” in
Shain, Nature of Rights, 21.

467ack N. Rakove, Original Meanings: Politics and Ideas in the Making of the Consti-
tution (New York: Vintage Books, 1997), 294.

47 As an example, the second charter issued by the Crown to the Virginia Company
was reorganized by the king in 1624, with all power placed in the hands of the governor,
all of whose actions had to be approved by the Crown-appointed council of state.
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extent colonists viewed them as contracts of a most “solemn” nature,
these charters provided support for the rights claims being made.
Samuel Smith, a Quaker merchant whose many government positions
included serving in the New Jersey Provincial Council (chosen by the
Crown), is typical in this respect. He invoked that colony’s proprictary
charter as a continuing foundation for provincial rights and liberties,
notwithstanding the proprietors’ surrender of their rights of government
to the Crown in 1702.*8 These founding documents had become for
Americans a way to bring the English Constitution into view “‘to reduce
to a certainty the rights and privileges we were entitled to’ and ‘to point
out and circumscribe the prerogatives of the crown,’ so that ‘these pre-
rogatives [we]re as much limited and confined in the colonies as they
[we]re in England.””* Allan Nevins made this point in his pioneering
study of the American states between 1775 and 1789: “The settlers did
not look upon [the charters] as revocable grants, but as agreements invi-
olable except by mutual consent.”5? The alteration and suspension of the
colonial charters by the Crown were grievances found in both the Dec-
laration and Resolves of the First Continental Congress and the Declara-
tion of Independence. Even after the Declaration of Independence, when
most states were adopting new constitutions with new rights provisions,
Connecticut and Rhode Island continued to operate under their colonial
charters—a reflection of the value accorded these documents.

Moval and Political Philosophy

The idea of a God-created universe ordered by a natural law has deep
roots in the Western tradition. Humans, by virtue of possessing reason,
are capable of comprehending the requirements of this law—of knowing
right from wrong, and determining what is just and unjust. The Catholic
tradition of natural law as represented by Thomas Aquinas was introduced

48gce the treatment of this question in Eugene R. Sheridan, “A Study in Paradox:
New Jersey and the Bill of Rights,” in The Bill of Rights and the States: The Colonial and
Revolutionary Origins of American Liberties, ed. Patrick T. Conley and John P. Kaminski
(Madison, WI: Madison House, 1992), 263-64; Reid, “Authority of Rights,” 97-98.

49 Gordon S. Wood, The Creation of the American Republic, 1776—1787 (Chapel Hill:
University of North Carolina Press, 1969), 269, quoting John Adams.

50 The American States During and After the Revolution, 1775-1789 (New York:
Macmillan, 1924), 117.
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into English Protestant theology by Richard Hooker, a prominent English
theologian.”!

It was a short step from Hooker’s political theology to John
Locke’s political philosophy. Locke argued that in the state of nature,
before humans agreed to enter society and establish a government, they
had certain natural rights: the natural rights to life, liberty, and property.
Governments are instituted to protect these natural rights and when gov-
ernments fail in that task, they lose their legitimacy and can be resisted or
overthrown.

A further distinction was made between natural rights that were
inalienable and those that were alienable. Rights considered inalienable,
such as life, liberty, and the pursuit of happiness, could not be transferred
without denying one’s humanity. Alienable natural rights were capable of
being transferred by consent to the community. Though viewed as a nat-
ural right, the right to property was not viewed as an inalienable right by
any of the major natural law thinkers of the seventeenth and eighteenth
centuries, including Locke and Jefferson.>?

Some thinkers offered a theological basis for unalienable rights: the
right to life and the liberty of religious conscience, e.g., were God-given,
and no person could alienate or renounce a right derived from a duty
imposed by God.>® Congregationalist minister Elisha Williams preached:
“A man may alienate some branches of his property and give up his right
in them to others; but he cannot transfer the rights of conscience, unless
he could destroy his rational and moral powers...,”>* that is deny his very
nature as a human being. This definition comes closest to addressing, or at
least mitigating, the difficulties associated with the concept and best com-
ports with the understanding of rights in eighteenth-century America.>®

51Hooker’s most influential work is Of the Laws of Ecclesinstical Polity, ed. Arthur
Stephen McGrade, critical ed. (Oxford: Oxford University Press, 2013 [1593]).

52 Morton White, The Philosophy of the American Revolution (New York: Oxford Uni-
versity Press, 1981) provides a fuller description of the views of these thinkers.

531bid., 201.

54«The Essential Rights and Liberties of Protestants” (1744), in Political Sermons of

the American Founding Era, 1730-1805, ed. Ellis Sandoz, 2nd ed. (Indianapolis: Liberty
Fund 1998), 1:62.

558ee the brief but illuminating discussion of the difficulties involved in making sense
of the idea in White, Philosophy of the American Revolution, 107-123, 195-213, 230—
231. Theophilus Parsons offers a thoughtful analysis of the difference between natural and
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Natural rights that were alienable may be parted with by consent for an
equivalent. The Boston Committee of Correspondence declared in 1772
that “every natural Right not expressly given up or from the nature of
a Social Compact necessarily ceded remains.”®® Rights were inalienable
when there was no equivalent that could be received in exchange for their
transfer; the right to conscience being a prime example.

Locke wrote that “[m]an ... hath by nature a power ... to preserve
his property, that is, his life, liberty and estate.”®” God created us with
a desire for happiness and a desire to preserve our lives, thus we have a
duty to pursue happiness and a duty to preserve that life. It is a logical
step to say we have a right to do both. Although Jefferson characterized
the pursuit of happiness as necessary and inalienable, the specific form and
conditions under which it may be pursued in any given society would be
a matter of human choice.

Some state constitutions incorporated the notion of inalienable rights.
The Bill of Rights in the 1784 New Hampshire Constitution provided:

III. When men enter into a state of society, they surrender up some of their
natural rights to that society, in order to insure the protection of others;
and, without such an equivalent, the surrender is void.

IV. Among the natural rights, some are in their very nature unalienable,
because no equivalent can be given or received for them. Of this kind are
the RIGHTS OF CONSCIENCE.S

unalienable rights. “The Essex Result” (1778), in American Political Writing During the
Founding Era, 1760-1805, ed. Charles S. Hyneman and Donald S. Lutz (Indianapolis:
Liberty Fund, 1983), 1:487.

56«The Rights of the Colonists” (1772), in The Writings of Samuel Adams, ed. Harry
Alonzo Cushing (New York: G.P. Putnam’s Sons, 1906), 2:352.

57 Tipo Treatises of Government, ed. Thomas Hollis (London: A. Millar et al., 1764
[1690]), Bk. II, sec. 87, at 269.

58N. H. Decl. 1784, Arts. IIL, IV. See also Alexander Hamilton, “The Farmer Refuted,”
in The Works of Alexander Hamilton, ed. Henry Cabot Lodge (New York: G.P. Putnam’s
Sons, 1904), 1:61-64, https://oll.libertyfund.org/titles /hamilton-the-works-of-alexander-
hamilton-federal-edition-vol-1.
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North Carolina’s declaration provides the “natural and unalienable right
to worship Almighty God according to the dictates of their own con-
sciences.”>”

For most of the twentieth century, John Locke’s ideas of equal cre-
ation, natural rights, consent of the governed, and the right to resist
tyrannical rule were thought to be the philosophical basis for Jefferson’s
Declaration of Independence, the American Revolution, and eventually
the liberal tradition with its emphasis on individual interests, personal lib-
erty, and government by consent.Y Over half a century ago, scholars
began to challenge this “Locke and nothing else” understanding of the
American Revolution. The roots of American Revolutionary thought were
to be found in the English version of the classical republican tradition that
originated with the Roman Republic, as explicated by Cicero, Polybius,
and Livy, and transmitted by way of Machiavelli to republican and radical
Whig writers of seventeenth- and eighteenth-century England.®!

The language was that of civic virtue, public liberty, patriotism, sacri-
fice, and fear of corruption. The English republicans understood that the
English mixed or balanced government was always open to disequilib-
rium and required a people whose civic virtue would provide the bulwark

59N.C. Decl. 1776, Art. XIX. See also Del. Decl. 1776, sec. 2; Pa. Decl. 1776, Art. 11;
Vt. Decl. 1786, Art. III. Although most writers did not consider property an inalienable
right, some constitutions included the rights to acquire and possess property as inalienable.
See pp. 50-51, footnote 34 for specific citations.

60See, e.g., Carl Lotus Becker, The Declaration of Independence: A Study on the History
of Political Ideas (New York: Harcourt, Brace and Co., 1922); Louis Hartz, The Liberal
Tradition in America: An Interpretation of American Political Thought Since the Revolu-
tion (New York: Harcourt, Brace and Co., 1955). Becker emphasized the downside of
this tradition—economic self-interest and materialist values. C.B. MacPherson, The Polit-
ical Theory of Possessive Individualism: Hobbes to Locke (Oxford: Oxford University Press,
1962) used the term “possessive individualism” to describe Locke’s political philosophy.

61The locus classicus of Whig thinking was a series of articles by John Trenchard and
Thomas Gordon, collectively known as Cato’s Letters. Cato’s Letters, or Essays on Liberty,
Civil and Religious, and Other Important Subjects, ed. Ronald Hamowy, 4 vols. in 2
(Indianapolis: Liberty Fund, 1995 [1720-1723]). See also Trenchard and Gordon’s essays
written just prior to Cato’s Letters and collected in The Independent Whig: Or, a Defence of
Primitive Christianity...., 4 vols. (London: J. Peele, 1741-1747 [1720-1721]), https://
olllibertyfund.org/titles /gordon-the-independent-whig-4-vols-1720-1743.
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against dependence, corruption, and tyranny. Eternal vigilance was the
price of liberty.%?

The extended debate between the Lockean and classical republican
understandings on the American founding occasioned a massive outpour-
ing of scholarship and polemic.%® A half-century later, a new consen-
sus emerged. Scholars on both sides acknowledged the presence of both
Lockean and republican influences in eighteenth-century America. Gor-
don S. Wood conceded:

none of the historical participants ... ever had any sense that he had to
choose or was choosing between republicanism and liberalism, between
Machiavelli and Locke.... Classical republicanism ... was not a clearly dis-
cernible body of thought to which people self-consciously adhered. And
what we call Lockean liberalism was even less manifest and palpable.9*

J. G. A. Pocock admitted that alternative modes of discourse (Lib-
eral /Republican) do not “typically succeed in excluding one another.”%?

Locke Redivivus

The new consensus was spurred in part by scholarship reasserting
Locke’s significance as a central figure around whom American Rev-
olutionary ideas would coalesce, but it was not the Locke of Becker

62 A full exploration and analysis of this tradition is available in Caroline Robbins, The
Eighteenth-Century Commonwenlthmen: Studies in the Transmission, Development and Cir-
cumstance of English Liberal Thought from the Restoration of Charles 11 Until the War with
the Thirteen Colonies (Cambridge, MA: Harvard University Press, 1959); Bailyn, Ideologi-
cal Origins, Wood, Creation of the American Republic; J. G. A. Pocock, The Machiavellian
Moment: Floventine Political Thought and the Atlantic Republican Tradition (Princeton,
NJ: Princeton University Press, 1975); Quentin Skinner, Liberty Before Liberalism (Cam-
bridge: Cambridge University Press, 1998).

638ce excellent summaries of the debate in Jerome Huyler, Locke in America: The
Moral Philosophy of the Founding Era (Lawrence: University Press of Kansas, 1995), 1-
28; Andreas Kalyvas and Ira Katznelson, Liberal Beginnings: Making a Republic for the
Moderns (Cambridge: Cambridge University Press, 2009), 1-17.

64 «Afterword,” in The Republican Synthesis Revisited: Essays in Honor of George Athan
Billins, ed. Milton M. Klein, Richard D. Brown, and John B. Hench (Worcester: American
Antiquarian Society, 1992), 145.

65 «The Concept of a Language and the metier d’historien: Some Considerations on
Practice,” in The Languages of Political Theory in Early-Modern Europe, ed. Anthony
Pagden (Cambridge: Cambridge University Press, 1987), 21.
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and Hartz. This reassessment illuminated the communitarian aspect of
Locke’s political and social philosophy. This Locke is a Christian and a
theologian.®® This is a Locke who is not averse to regulation and takings
of property for public purposes.®” This is a Locke committed to pro-
moting the conditions necessary for a moral community: “No Opinions
contrary to human Society, or to those moral Rules which are necessary
to the preservation of Civil Society are to be tolerated by the Magis-
trate.”®® Concerning the absolute right to protect one’s life and property
in the state of nature, Locke wrote: “[This] power ... he gives up to be
regulated by laws made by the society... [insofar] as the preservation of
himself, and the rest of that society shall require; which laws of the soci-
ety in many things confine the liberty he had by the law of nature.”®’
For Locke, rights and duties were two parts of a single understanding
of political life. Locke did not elevate unbridled self-interest; indeed, he
condemned its pursuit: “he that knows not how to resist the importunity
of present pleasure or pain, for the sake of what reason tells him is fit to
be done, wants the true principle of virtue and industry, and is in danger

66Hec writes “A christian 1 am sure I am, because I believe ‘Jesus to be the Mes-
siah,” the King and Saviour promised and sent by God...” “A Second Vindication of the
Reasonableness of Christianity,” (1695) in John Locke, The Works of John Locke in Nine
Volumes, 12th ed. (London: Rivington, 1824), 6:359, https://oll.libertyfund.org/titles/
locke-the-works-vol-6-the-reasonableness-of-christianity. A partial list of revisionist works
includes John Dunn, “What Is Living and What Is Dead in the Political Theory of John
Locke?,” in Dunn, Interpreting Political Responsibility: Essays, 1981-1989 (Princeton, NJ:
Princeton University Press, 1990), 9-25; Steven M. Dworetz, The Unvarnished Doctrine:
Locke, Liberalism, and the American Revolution (Durham, NC: Duke University Press,
1990); Victor Nuovo, “Locke’s Christology as a Key to Understanding his Philosophy,”
in The Philosophy of John Locke: New Perspectives, ed. Peter R. Anstey (London: Rout-
ledge, 2003). Also emphasizing the Christian foundations of Locke’s political thinking
is Jeremy Waldron, God, Locke, and Equality: Christian Foundations in Locke’s Political
Thought (Cambridge: Cambridge University Press, 2002); Mark Goldie, “Introduction,”
in John Locke, A Letter Concerning Toleration and Other Writings, ed. Mark Goldie
(Indianapolis: Liberty Fund, 2010).

67 Richard Tuck, Natural Rights Theories: Their Ovigin and Development (Cambridge:
Cambridge University Press, 1979); James Tully, A Discourse on Property: John Locke and
His Adversaries (Cambridge: Cambridge University Press, 1980); Richard Ashcraft, Locke’s
Two Treatises of Government (London: Unwin Hyman, 1987).

68«A Letter Concerning Toleration,” (1689) in Locke, A Letter Concerning Toleration,
49-50. Locke refused to grant toleration to atheists or Catholics: both, he argued, posed
dangers to the political order.

69 Locke, Two Treatises, Bk. 11, sec. 129, at 309 (emphasis in original).
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of never being good for any thing.””? Even more forcefully: “For I think
it every man’s indispensable duty, to do all the service he can to his coun-
try; and I see not what difference he puts between himself and his cattle,
who lives without that thought.””!

Locke’s ideas pervade Cato’s Letters: “[W]hen Cato does move away
from Hobbes and Machiavelli, he heads not toward Athens, but in
a distinctively Lockean direction.””? Jerome Huyler writes: “I shall
treat Cato’s Letters as a comprehensive synthesis of Lockean and ‘classical’
republican principles—a package readily available for colonial consumption
during the political crisis to come.””3

Locke’s portrayal as the source of the liberal theory of individual (sub-
jective) rights and its corollary, “possessive individualism,” has been vig-
orously disputed in recent scholarship. John Dunn captured this revised
version:

For Locke all the rights human beings have (and which they certainly do
possess prior to and independently of all human political authority) derive
from, depend upon, and are rigidly constrained by a framework of objective
duty: God’s requirements for human agents. Within this setting, but as he
supposed only within this setting, the claims of right are indeed decisive
and all human beings have a duty to observe them and to enforce them.”4

No American public figure in the seventeenth or eighteenth century
asserted that natural or inalienable rights were underived, primary fea-
tures of human beings. The moral world of traditional natural law theory
was accepted by the dominant Protestant tradition: duties and rights were
seen as correlative terms. Rights were not simply powers granted, as is
the case with the subjective rights liberal tradition: They were God-given,
and they were anchored in some communal purpose. To be recognized,
rights claims must not conflict with the moral order as determined by
the community. Natural rights existed in a sphere bounded by a natural
moral law. This was true of Locke, Scottish Enlightenment philosophers,

70«Some Thoughts Concerning Education,” (1695), sec. 45.1, in Locke, Works of John
Locke, 8:36.

7Y Locke, Works of John Locke, 8:ii (dedication to Edward Clarke, of Chipley).
72 Dworetz, Unvarnished Doctrine, 109.

73 Locke in America, 39.

74Dunn, “What Is Living,”16.
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and the natural law thinkers who combined elements of both traditions.
The moral philosophy of the Scottish Enlightenment, with its idea that
individuals possessed a moral sense-a faculty like the other senses-that
embraced virtue, rejected vice, and endowed humans with sociability and
benevolence, aligned thinkers like Francis Hutcheson and Adam Smith
with the Reformed Protestant and classical republican traditions. All three
focused on the corporate or communal pursuit of virtue.”> That virtue
took several forms: in the Protestant tradition, it was moral perfection;
in classical republicanism, it was civic virtue (participation in the pub-
lic realm); and for Scottish Enlightenment thinkers, it was benevolence
and sociability. The understanding of rights as subjective and individual-
centered would not appear until late in the eighteenth century. It would
grow in importance in the nineteenth century and become the dominant
understanding in the twentieth.”®

75The Reformed Protestant tradition refers to a broad grouping of Calvinist-inspired
denominations that included New England Congregationalists (descendants of the Puri-
tans), Scotch-Irish Presbyterians, French Huguenots, and Dutch and German reformed
congregations. In addition to being overwhelmingly Protestant, colonists identified, either
by heritage or conviction, with this reformed tradition. Historians estimate that from
seventy-five to ninety percent of the colonists came out of the Calvinist, rather than
Lutheran, side of the Protestant Reformation. Daniel L. Dreisbach, Reading the Bible
with the Founding Fathers (New York: Oxford University Press, 2017), 11 and studies
cited therein, 243, n. 24.

76 From the time the notion of rights made its appearance, rights had been anchored
in and derived from the natural law of God’s universe, a law which imposed duties on
humans. In eighteenth-century colonial America, rights were “grounded in religion, if
not the religion of the New Testament... at least in Judeo-Christian morality.” Hutson,
“Bill of Rights,” 74. That which we have a duty to do we have a right to do. In the
former understanding, rights were seen as derived from some higher moral standard.
Subjective right, on the other hand, was drawn from attributes (powers) inherent in the
subject. Rights were vehicles for expressing “unrestrained personal ambitions and appetites
in the name of vindicating individual autonomy.” Hutson, “Emergence of the Modern
Concept of a Right in America,” 54. This latter understanding was inconsistent with the
community-wide moral consensus derived from shared Christian convictions that saw a
close nexus between rights and duties, a connection deemed indispensable to ordered
liberty. The understanding of rights as powers unanchored in the community and “in-
dulged to fulfill autonomous personal goals that transgress traditional moral boundaries,”
however, was on the horizon. Ibid.

Richard Price, an English “radical” Whig writing in the second half of the eighteenth
century, comes closest to a subjective, individualist notion that human beings could have
sufficient autonomy to impose obligations upon themselves without any ultimate refer-
ence to a higher law or supreme authority. Price spoke of “physical liberty,” the self-
determination that gave man control over his own actions instead of reducing them to
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The Reformed Protestant Tradition

For the overwhelming number of colonial Americans, the source of rights
was the Creator—“nature’s God.” Samuel Adams wrote that “the Reli-
gion and public Liberty of a People are intimately connected; their Inter-
ests are interwoven, they cannot subsist separately; and therefore they
rise and fall together.””” It is not surprising then that the first free-
dom for colonists was religious liberty.”® The Protestant right to indi-
vidual conscience “was the only Revolutionary-era individual right that
was seen by most Americans as truly inalienable.””® Every human being
was made in the image of God. God had made them free. Liberty was
the highest earthly good; but civil liberty depended on spiritual liberty.
The quintessential religious liberty, the freedom of conscience, was given
forceful expression by Martin Luther: “my conscience is captive to the
Word of God.”8" Locke also appears to have valued freedom of con-
science for the Lutheran reason that it was essential to spiritual salva-
tion.8! John Milton epitomized the argument: “No man who knows
ought, can be so stupid to deny that all men naturally were borne free,

being the effect of an outside cause, and “moral liberty,” the power to act in accordance
with one’s own sense of right and wrong in all circumstances. Observations on the Nature
of Civil Liberty, the Principles of Government, and the Justice and Policy of the War with
America, 9th ed. (London: Edward and Charles Dilly and Thomas Cadell, 1776), pt. 1,
sec. 1. See Colin Bonwick, English Radicals and the American Revolution (Chapel Hill:
University of North Carolina Press, 1977) for an analysis of the ideas of Price and his
peers.

77 «Article Signed Valerius Poplicola,” Boston Gazette, October 5, 1772, in Cushing,
Writings of Samuel Adams, 2:336.

78 This judgment is reflected in the titles of two scholarly works on religious liberty,
William Lee Miller’s The First Liberty: Religion and the American Republic (New York:
Alfred A. Knopf, 1986) and Thomas J. Curry’s The First Freedoms: Church and State
in America to the Passage of the First Amendment (New York: Oxford University Press,
1986).

79Barry Alan Shain, The Myth of American Individualism: The Protestant Origins of
American Political Thought (Princeton, NJ: Princeton University Press, 1994 ), 242—43.

80«Luther at the Diet of Worms, 1521” in Martin Luther, Luther’s Works, vol. 32,
Career of the Reformer 11, ed. George W. Forell (Philadelphia: Fortress Press, 1958), 112.

81Gee footnote 66, above. Sece also Calvin’s comparable view of Christian obedience
to God’s word over humans. John Calvin, Institutes of the Christian Religion, ed. John
T. McNeill, trans. Ford Lewis Battles (Philadelphia: Westminster Press, 1960 [1559]), Bk
IV; Ch. XX, sec. 32, at 2:1520-1521.
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being the image and resemblance of God....”%? Locke’s influence on
American political ideas and the Reformed Protestant clergy was preceded
by Calvin’s impact on Locke, particularly on the question of the right
to resist arbitrary or tyrannical authority. Sixteenth-century Calvinists in
France and Geneva generated a body of writings providing justification
for limited government and a right to resist.33 Similar arguments were
advanced by John Knox and George Buchanan in Scotland, and Miles
Coverdale in England, among others. Locke was familiar with Defense of
Liberty Against Tyrants and much of the resistance literature.3* Daniel
Dreisbach claims that the Defense, via Locke, and the Reformed Protes-
tant clergy who supported that right, stamped its imprint on the Amer-
ican Revolution.?> The connection is more direct and explicit: Jefferson
adopted “Rebellion to Tyrants is Obedience to God” as the motto for his
personal seal after that slogan had been unsuccessfully proposed by Ben-
jamin Franklin to be used for the Seal of the United States. Embracing
this slogan aligned these founders with Knox, who, a century earlier had
written: “‘[t]o resist evil’ is equal to ‘honor[ing] God truly.””8¢

Thomas Hooker and Roger Williams gave voice to notions of popular
sovereignty, majority rule, liberty, and separating religion from govern-
ment well before Locke penned his Second Treatise. Relishing the irony,
Lutz writes: “[I]t makes more sense to call Locke an American than it
does to call America Lockean.”8”

In colonial America, the Reformed Protestant tradition was pervasive
and significant. It was a religion of intense political activism rooted in the

82«The Tenure of Kings and Magistrates,” in John Milton, Areopagitica and Other
Political Writings of John Milton (Indianapolis: Liberty Fund, 1999), 58.

83The list includes Francois Hotman, Francogallia (1573), Theodore Beza, Du droir
des maygstrats [ Right of Magistrates] (1574) and Philippe du Plessis-Mornay (attrib.),
Vindiciae Contra Tyrranos | Defense of Liberty Against Tyrants] (1579). These works are
available in Constitutionalism and Resistance in the Sixteenth Century: Three Treatises by
Hotman, Beza, & Mornay, ed. and trans. Julian H. Franklin (New York: Pegasus, 1969).

847ohn Witte Jr., “Rights, Resistance, and Revolution in the Western Tradition: Early
Protestant Foundations,” Law and History Review 26, no. 3 (Fall 2008): 570.

85 Dreisbach, Reading the Bible, 26-27.

86 As quoted in David W. Hall, The Geneva Reformation and the American Founding
(Lanham, MD: Lexington Books, 2003), 4.

87 Lutz, Origins of American Constitutionalism, 11.
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image of the Puritan community as the collective agent of Providence.3®

It was a tradition that made a connection between religion and the politi-
cal order. Calvinists in Europe and their American counterparts, the Pres-
byterians, embraced and preached the following ideas: constitutions must
be written because self-interest and depravity will subvert law absent fixed,
determinate rules; liberty must be defended even if it means resistance to
authority; representatives are obligated to act on behalf of the commu-
nity; and power should not be placed in the hands of one or the few.

Unquestionably the founding principles of the republic can trace their
provenance to Enlightenment writers like Locke, but beyond his political
writings, Locke was “a major theologian whose interpretation of Chris-
tianity was tremendously influential in Britain and America.”®” There was
no need to see a “convergence between Locke and Protestantism ...be-
cause Locke already was a Protestant theologian.”®® Unlike the French
Enlightenment and French Revolution, a distinctive feature of the colo-
nial American experience was the synthesis, rather than antithesis, of reli-
gious and Enlightenment principles.”!

The fusion of Lockean and classical republican ideals in the sermons
and writings of the Protestant clergy amplified their impact far beyond
what otherwise would have been the case. Political philosophers in Eng-
land and on the continent who wrote on the nature of government, nat-
ural laws, and natural rights may have been read by colonial elites, but
they were not on the reading lists of most colonists. Until the 1760s,
religious publications outnumbered all other categories of publications in

88 George McKenna, The Puritan Origins of American Patriotism (New Haven, CT:
Yale University Press, 2007), 4, and the Introduction generally.

89 Thomas G. West, “The Transformation of Protestant Theology as a Condition of
the American Revolution,” in Protestantism and the Amervican Founding, ed. Thomas S.
Engeman and Michael P. Zuckert (Notre Dame, IN: Notre Dame Press, 2004 ), 188.

9071bid., 190. Steven Dworetz has provided extensive evidence of Locke’s impact on the
Puritan tradition and the extent to which the clergy, particularly in New England, relied
on him to reinforce their political ideas. Unvarnished Doctrine, 135-184.

91 A number of historians have explored this connection. See George M. Marsden,
The Twilight of the American Enlightenment: The 1950s and the Crisis of Liberal Belief
(New York: Basic Books, 2014), xxiii—xxiv; Mark A. Noll, America’s God: From Jonathan
Edwards to Abraham Lincoln (New York: Oxford University Press, 2002); David A.
Hollinger “The Accommodation of Protestant Christianity with the Enlightenment: An
Old Drama Still Being Enacted,” in Hollinger, After Cloven Tongues of Fire: Protestant
Liberalism in Modern American History (Princeton, NJ: Princeton University Press, 2013).
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the colonies and two out of three colonists placed themselves somewhere
in the dissenting religious tradition. Religion stood virtually alone as a
community and cultural gathering place.”> Gordon S. Wood described
the influence religion had on political understandings:

[I]t was the clergy who made the Revolution meaningful for most common
people... for every gentleman who read a scholarly pamphlet and delved
into Whig and ancient history for an explanation of events, there were
dozens of ordinary people who read the Bible and looked to their ministers
for an interpretation of what the Revolution meant.”3

What the latter knew about these ideas arrived in the form of sermons,
pampbhlets, broadsides, newspaper articles, and public gatherings.”* Patri-
cia U. Bonomi characterized this interplay between the clergy and the
Revolution: “By turning colonial resistance into a righteous cause, and
by crying the message to all ranks in all parts of the colonies, ministers
did the work of secular radicalism and did it better.””?

92 Edwin S. Gaustad, “Religion Before the Revolution,” in Greene and Pole, Companion
to the American Revolution, 64.

93 «Religion and the American Revolution” in New Directions in American Religious
History, ed. Harry S. Stout and D. G. Hart (New York: Oxford University Press, 1997),
175.

94 Robert Ferguson noted “[c]olonial Americans, in effect, use[d] their diatribes against
episcopacy to recognize each other across denominational affiliations.” Robert A. Fer-
guson, The American Enlightenment, 1750-1820 (Cambridge, MA: Harvard University
Press, 1997), 47. George III’s remark that the Revolution was nothing more than a
“Presbyterian rebellion” is given scholarly support by J. C. D. Clark in The Language of
Liberty 1660—1832: Political Discourse and Social Dynamics in the Anglo- American World
(Cambridge: Cambridge University Press, 1994). Clark argues that religion (denomina-
tional differences) played a central role in mobilizing support for the Revolution. Rival
conceptions of liberty were expressed in the conflict created by Protestant dissidents’
hostility to Anglican hegemony. In his words: “the conflict among different persuasions
of Christians [was] ... a chief determinant of the idioms of discourse within which all
political conflicts were articulated.” Ibid., 146.

95 Under the Cope of Heaven: Religion, Society, and Politics in Coloninl America, updated
ed. (New York: Oxford University Press, 2003), 216. But see T. H. Breen, The Market-
place of Revolution: How Consumer Politics Shaped American Independence (New York:
Oxford University Press, 2004 ), where he suggests the unifying factor was the consumer
marketplace: “bourgeois virtues” exercised in that marketplace enabled the communica-
tion of political grievances and mobilization of political resistance. The marketplace of
goods—the boycotting of goods—was the marketplace of ideas that helped generate and
spread a common cause. Ibid., xv—xviii, 264, 329.
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Reformed Protestantism could find common cause with American civic
republicanism and Lockean liberalism partly because, on key points—con-
sent of the governed, natural rights, commonweal, civic virtue, limited
government, right to resist tyrants—they preached the same gospel, or at
least parallel gospels. This common nesting ground existed because dur-
ing the course of the eighteenth century, Lockean ideas had been adopted
by both Whig-infused republicans and the Protestant clergy.”®

It was this confluence of Reformed Protestantism, Lockean liberalism,
classical republican themes, and English common law constitutionalism
found in the writings of the radical Whigs that shaped the political cul-
ture of the American colonists in the first half of the eighteenth cen-
tury. Although radical or true Whigs provided significant support for the
colonists’ assertions of their rights under the English Constitution, it was
the “identification of English rights with natural rights that made rela-
tively easy the transition from history to political theory.”®” It was this
transformation to which John Adams referred when he wrote that the
“radical change in the principles, opinions, sentiments, and affections of the
people, was the real American Revolution.””®

96 Thomas West provides a clear picture of the gradual transformation of the original
understanding on which Puritans founded their communities to the Lockean political the-
ology of mid-cighteenth century Congregationalism. West, “Transformation of Protestant
Theology,” 190. Another earlier and more detailed account of the Protestant clergy’s use
of Locke or Lockean ideas can be found in Alice M. Baldwin, The New England Clergy
and the American Revolution (Durham, NC: Duke University Press, 1928).

97 Trevor Colbourn, The Lamp of Experience: Whig History and the Intellectual Origins
of the American Revolution (Indianapolis: Liberty Fund, 1998 [1965]), 232. The desig-
nations “Radical Whigs” or “True Whigs” were used to differentiate the political thinkers
and publicists who supported an amalgam of Lockean and classical republican ideas from
the Whig political party that held power during most of the eighteenth century. David N.
Mayer has traced “the uniquely American attributes of American constitutionalism directly
to the influence on Americans of the Revolutionary era of the ideas of the English radical
Whigs of the seventeenth and eighteenth centuries.” “The English Radical Whig Origins
of American Constitutionalism,” Washington University Law Review 70, no. 1 (January
1992): 204.

981 etter to Hezekiah Niles, February 13, 1818, in John Adams, The Works of Jobn
Adams, Second President of the United States (Boston: Little, Brown and Co., 1856),
10:283 (emphasis in original).
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The Rights Tradition in America’s
First Constitutions

In this chapter, we provide a summative view of the understanding of
rights contained in the constitutions adopted by the former colonies and
Vermont between 1776 and 1790.

RigaTS AND COMMUNITY

Rights in the seventeenth and eighteenth centuries were as likely to
be understood as communal and geographic as individual and personal:
“Bearers of rights included legislatures, governments, cities, colonies,
countries, specific communities, and ‘the people’ as a collective entity dis-
tinct from individuals.”! We start, therefore, with the view that the rights
provisions under examination must be read in the context of the colonists’
understanding of conditions necessary for sustaining the community. That
assumption leads us to hypothesize that rights functioned differently in
state constitutions than in the national Bill of Rights, which explains why
these declarations contained items that would not be considered rights in
the twentieth and twenty-first centuries. By working through these com-
munity conditions, we can reach behind the template established by the

I Richard A. Primus, The American Language of Rights (Cambridge: Cambridge Uni-
versity Press, 1999), 85. Jefterson, Adams, and Paine, among others, spoke of the rights
of the Parliament, legislatures, and municipalities. The 1776 Maryland declaration referred
to the rights of the City of Annapolis. Md. Decl. 1776, Art. XXXVII.
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U.S. Bill of Rights and reveal the rights world of the newly independent
Americans.

Donald S. Lutz lays out what he considers the Whig political theory
that undergirded colonial communities:

e The population is homogeneous with respect to rights;
e The population has a community of interests in protecting and pre-
serving these rights; and

e Community interests are superior to individual interests.?

Colonial governments regulated all sorts of personal behavior, moral and
religious, “without any consciousness that they were depriving people of
their private liberty or rights.”® They could do so because liberty had
not yet come to mean the right of an individual to a subjective claim
against the community. The difficult business of translating the kinds of
activities protected by the “life, liberty, and pursuit of happiness” trilogy
was undertaken by the community and would not be interpreted in ways
inconsistent with the public good. The community claimed the right to
perform the difficult and protean task of determining what conditions
and limits would be placed on liberty, whether based on claims of natural
rights or English common law rights.*

Once individuals entered civil society, all questions of rights, save those
deemed natural and inalienable (e.g., the right to life or the right to reli-
gious conscience), were matters for the community to decide. American
colonists used rights to express community values.® Several declarations of
rights would follow Pennsylvania’s declaration, which speaks of the peo-
ple’s “sole, exclusive and inherent right of governing and regulating the

2 Popular Consent and Popular Control: Whig Political Theory in the Early State Consti-
tutions (Baton Rouge: Louisiana State University Press, 1980), 203.

3Gordon S. Wood, The Idea of America: Reflections on the Birth of the United States
(New York: Penguin Press, 2011), 297. Barry Alan Shain summarizes the work of scholars
who agree with Wood. The Myth of American Individualism: The Protestant Origins of
American Political Thought (Princeton, NJ: Princeton University Press, 1994), 30-32.

4As Jack N. Rakove noted: “[I]n the eighteenth century...many authorities would still
have held that the primary holders of rights were not individuals but rather the collective
body of the people.” Declaring Rights: A Brief History with Documents (New York:
Palgrave Macmillan, 1997), 22.

5Donald S. Lutz, 4 Preface to American Political Theory (Lawrence: University Press
of Kansas, 1992), 72-73.
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internal police [power] of the [state].”® Viewed today as a power of the

community that is often in tension with rights claimed by individuals, the
police power was “properly a liberty, because the aggregate of individuals
could thereby assert the essential rights of safety, morality, and well-being
against the licentious.”” The community had rights!

Early state constitution writers saw no conflict between a commitment
to rights protection as a central purpose of government and the police
power of the community. John Jay, one of the architects of the first New
York Constitution, spoke for most when he wrote:

...civil liberty consists not in a right to every man to do just what he
pleases, but it consists in an equal right to all the citizens to have, enjoy,
and to do, in peace, security, and without molestation, whatever the equal
and constitutional laws of the country admit to be consistent with the
public good.®

Robert C. Palmer writes of the nexus between community and rights with
concision: “[CJommunal powers, when exercised in a properly structured
republican government, maximized freedom.””

The early natural rights republics interwove rights and duties into their
constitutional tapestries. The word “duty” is used to refer to the duties
of both officials and citizens, with the latter including, inter alia, the duty

6Pa. Decl. 1776, Art. 111 (emphasis added). See also Del. Decl. 1776, sec. 4; Md.
Decl. 1776, Art. 1I; N.C. Decl. 1776, Art. 1I; Vt. Decl. 1777, Art. IV; Vt. Decl. 1786,
Art. V.

7Robert C. Palmer, “Liberties as Constitutional Provisions: 1776-1791,” in Liberty
and Community: Constitution and Rights in the Early American Republic, ed. William E.
Nelson and Robert C. Palmer (New York: Oceana Publications, 1987), 66. The provision
asserted the sovereign independence (self-governance) of the state vis-a-vis other states.

8 Charge to Grand Juries (1790), The Correspondence and Public Papers of John Jay,
ed. Henry P. Johnston (New York: G. P. Putnam’s Sons, 1891), 3:395, http://oll.
libertytfund.org/titles /jay-the-correspondence-and-public-papers-of-john-jay-vol-1-1763-
1781. As Gordon S. Wood noted, “[I]ndividual liberty and the public good were casily
reconcilable because the important liberty in the Whig ideology was public or political
liberty.” The Creation of the American Republic, 1776-1787 (Chapel Hill: University of
North Carolina Press, 1969), 61.

9 Palmer, “Liberties as Constitutional Provisions,” 55.
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to worship God,!? the duty to defend the state,'! the duty “to bear wit-
ness to the truth,”!? and the duty “to practise Christian forbearance, love,
and charity towards each other.”!3 Focusing on the word “duty,” how-
ever, understates the pervasiveness of the duty/right correlation. Duty
is also indicated by phrases such as “bound to contribute”'* and “be-
ing responsible for the abuse of that liberty.”!® When referring to citizen
behavior, “ought” also functioned as a synonym for duty.'® Finally, there
are implicit duty provisions. The right of the people to bear arms for the
defense of the state and provisions declaring a “well-regulated militia” the
proper defense of a free state!” fuse a duty or obligation with the right to
serve in the militia. Pennsylvania’s provision is typical: “every member of
society hath a right to be protected in the enjoyment of life, liberty and
property, and therefore is bound to contribute his proportion towards the
expence of that protection, and yield his personal service when necessary,
or an equivalent thereto.”!8

1OScc, e.g., Md. Decl. 1776, Art. XXXIII; Mass. Decl. 1780, Art. II. See also Va. Decl.
1776, sec. 16 (describing religion as “the duty which we owe to our Creator”).

1lgee N.Y. Const. 1777, Art. XL.
125.C. Const. 1778, Art. XXXVIIL
13Va. Decl. 1776, sec. 16.

14 Del. Decl. 1776, sec. 10; N.H. Decl. 1784, Art. XII; Pa. Decl. 1776, Art. VIII; Vt.
Decl. 1777, Art. IX; Vt. Decl. 1786, Art. X.

15pa. Const. 1790, Art. IX, sec. 7.

16gee, e.g., Mass. Decl. 1780, Art. XVIII; N.H. Decl. 1784, Art. XXXVIII; Pa. Decl.
1776, Art. XIV; Vt. Decl. 1777, Art. XVI; Vt. Decl. 1786, Art. XX (all prescribing
that people “ought” to pay particular attention to certain fundamental principles in their
selection of representatives).

178ee Table 3, for specific militia provisions applicable to each state.

18pa. Decl. 1776, Art. VIII. Paying taxes and serving in the militia were expected of
citizens, both to fulfill their obligations and to demonstrate their involvement in the com-
munity. The maintenance of public order was a community affair, the duty of all citizens.
All able-bodied men were part of the militia and were required to possess (and pay for)
their arms. England had restricted ownership of arms among commoners as a measure
to help enforce game laws and to allay concerns over armed and potentially rebellious
subjects. At different times, Catholics and Protestants (depending on the religion of the
monarch) were subjected to such restrictions. Colonial conditions produced a less restric-
tive view on the bearing of arms by the citizenry: militia service was seen as a matter
of survival. Robert J. Cottrol and Raymond T. Diamond, “Public Safety and the Right
to Bear Arms,” in The Bill of Rights in Modern America: After 200 Years, ed. David J.
Bodenhamer and James W. Ely Jr. (Bloomington: Indiana University Press, 1993), 72-77.
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RELIGION AND THE COMMUNITY

The newly independent Americans defined their connection to God, oth-
ers, and themselves in terms of duties and responsibilities. They shared
a belief that a republican government was impossible absent a strong
moral foundation in the people, and that moral foundation depended on
religion. Where Lutz draws his communitarian assumptions from Whig
political theory, Barry Alan Shain sees them rooted in the Reformed
Protestant tradition. He notes the vast majority of early Americans lived
in “morally demanding agricultural communities shaped by reformed-
Protestant social and moral norms.”!? James H. Hutson describes the
connection between religion, morality, and republican government as the
founding generation’s syllogism: “[V]irtue and morality are necessary for
free, republican government; religion is necessary for virtue and moral-
ity; religion is, therefore, necessary for republican government.”?? Colo-
nial preacher Gad Hitchcock reflected the depths to which human nature
would fall absent the liberty acquired through virtue: Men with liberty
“can be led to acquire, and support the character of religion and virtue;”
conversely, without liberty, they “sink below the primitive standard of
humanity... They become stupid, and debased in spirit, indolent and
groveling...”?!

This commitment to civic virtue and morality was as crucial for the
republican idea of liberty as self-government as it was for Reformed
Protestant theology. A government reflected the degree of civic virtue
exhibited among members of the community. In contemporary terms:
“people get the government they deserve.” The nexus between individ-
ual liberty and the health of the state led political and religious leaders to
focus on the dangers of the loss of civic virtue, viz., moral decay and cor-
ruption of the political order. Nathan O. Hatch noted the ease with which
the eighteenth-century commonwealth tradition merged with New Eng-
land prophetic history as the “rhetoric of the jeremiad and the coming

In the colonies, the right and obligation to bear arms broadened to include commoners,
and was not limited by religious considerations.

19 Myth of American Individualism, xvi.

20 Religion and the Founding of the American Republic (Washington, DC: Library of
Congress, 1998), 81.

21 4 Sermon Preached at Plymouth, December 22, 1774 (Boston: Edes and Gill, 1775),
17.
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kingdom slipped so imperceptibly into evocations of republican mean-
: »22
ings....

CONSTITUTIONAL PRINCIPLES

A number of provisions in the early state constitutions were aspirational
and hortatory. They proclaimed and sanctified the values by which the
community defined itself, and provided the basis for civic education and
enlightenment that would make it more difficult for violations of popu-
lar sovereignty to occur. The use of hortatory and precatory language to
express these principles makes sense if we approach them not as enact-
ments of fundamental law beyond the reach of government, but as the
constitutional principles that provide the foundations of the regime.?3
Declaring rights would serve as “a prime agency of that political and
moral education of the people on which free republican government
depends.”?* In the word